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VAN DER WESTHUIZEN J:

Introduction

[1]  One of the purposes of law is to regulate and guide relations in a society. One



of the ways it does so is by providing remedies and facilitating access to courts and
other fora for the settlement of disputes. As supreme law, the Constitution protects
basic rights. These include the rights to fair labour practices and to just
administrative action.  Legislation based on the Constitution is supposed to
concretise and enhance the protection of these rights, amongst others, by providing
for the speedy resolution of disputes in the workplace and by regulating

administrative conduct to ensure fairness.

[2]  Yet the legislature, courts, legal representatives and academics often create
complexity and confusion rather than clarity and guidance. In the case of fairly new
legislation based on a young Constitution this is perhaps understandable. Sometimes
a jurisprudence needs to develop along with the insight and wisdom emerging from a
debate over some time. The legislature may also have to intervene in appropriate
circumstances, for example, when incremental development results in uncertainty or

an otherwise unsatisfactory situation.

[3] The decisions of this Court in Fredericks' and Chirwa, as well as preceding

! Fredericks and Others v MEC for Education and Training, Eastern Cape and Others [2001] ZACC 6; 2002
(2) BCLR 113 (CC); 2002 (2) SA 693 (CC).

2 Chirwa v Transnet Limited and Others [2007] ZACC 23; 2008 (3) BCLR 251 (CC); 2008 (4) SA 367 (CC).



jurisprudence of the Supreme Court of Appeal and other courts,® have resulted in
differences of opinion in subsequent jurisprudence on the proper interpretation and
application of overlapping constitutional, administrative and labour law provisions
and principles, especially with regard to disputes between public sector employees
and their employers.® This matter gives this Court, as the highest court in all

constitutional matters,” an opportunity to provide some clarity and guidance, based

® Fedlife Assurance Ltd v Wolfaardt 2002 (1) SA 49 (SCA); Mbayeka and Another v MEC for Welfare, Eastern
Cape 2001 (4) BCLR 374 (TK); Mgijima v Eastern Cape Appropriate Technology Unit and Another 2000 (2)
SA 291 (Tk); and Mcosini v Mancotywa and Another (1998) 19 ILJ 1413 (Tk).

* SEE KRIEL V LEGAL AID BOARD AND OTHERS [2009] ZASCA 76, CASE NO 138/08, 1 JUNE 2009, UNREPORTED;
MAKHANYA Vv UNIVERSITY OF ZULULAND [2009] ZASCA 69, CASE No 218/08, 29 MAY 2009, UNREPORTED;
MAKAMBI V MEC FOR EDUCATION, EASTERN CAPE 2008 (5) SA 449 (SCA); OLD MUTUAL LIFE ASSURANCE CO SA
LTD v GumBI 2007 (5) SA 552 (SCA); BOXER SUPERSTORES MTHATHA AND ANOTHER V MBENYA 2007 (5) SA 450
(SCA); TRANSNET LTD AND OTHERS V CHIRWA 2007 (2) SA 198 (SCA); UNITED NATIONAL PUBLIC SERVANTS
ASSOCIATION OF SA v DIGoMO NO AND OTHERS [2005] 12 BLLR 1169 (SCA); (2005) 26 ILJ 1957 (SCA);
MOHLAKA vV MINISTER OF FINANCE AND OTHERS [2009] 4 BLLR 348 (LC); MOGOTHLE V PREMIER OF THE NORTH
WEST PROVINCE AND ANOTHER [2009] 4 BLLR 331 (LC); TSIKA V BUFFALO CITY MUNICIPALITY [2009] 3 BLLR
272 (E); 2009 (2) SA 628 (E); DE VILLIERS V MINISTER OF EDUCATION, WESTERN CAPE, AND ANOTHER 2009 (2)
SA 619 (C); NONzAMO CLEANING SERVICES COOPERATIVE V APPIE AND OTHERS [2008] 9 BLLR 901 (Ck); 2009
(3) SA 276 (CK); MEC, DEPARTMENT OF EDUCATION, EASTERN CAPE PROVINCE AND ANOTHER V BODLANI IN RE
BoDLANIV MEC, DEPARTMENT OF EDUCATION, EASTERN CAPE PROVINCE AND ANOTHER (2008) 29 ILJ 2160 (TK);
MBASHE LOCAL MUNICIPALITY AND ANOTHER V NYUBUSE (2008) 29 ILJ 2147 (E); KOTZE v NATIONAL
COMMISSIONER, SA POLICE SERVICE AND ANOTHER (2008) 29 ILJ 1869 (T); ENGINEERING COUNCIL OF SA AND
ANOTHER V CITY OF TSHWANE METROPOLITAN MUNICIPALITY AND ANOTHER (2008) 29 ILJ 899 (T); NAKIN vV MEC,
DEPARTMENT OF EDUCATION, EASTERN CAPE, AND ANOTHER 2008 (6) SA 320 (CK); MORTIMER V MUNICIPALITY
OF STELLENBOSCH AND ANOTHER [2008] ZAWCHC 306, CASE No 18243/2003, 26-7 NOVEMBER 2008,
UNREPORTED; MKUMATELA V NELSON MANDELA METROPOLITAN MUNICIPALITY AND ANOTHER [2008] ZAECHC 4,
CASE N0 2314/06, 28 JANUARY 2008, UNREPORTED; KIVA V MINISTER OF CORRECTIONAL SERVICES AND ANOTHER
[2007] 1 BLLR 86 (E); (2007) 28 1LJ 597 (E); NXELE vV CHIEF DEPUTY COMMISSIONER, CORPORATE SERVICES,
DEPARTMENT OF CORRECTIONAL SERVICES AND OTHERS [2006] 10 BLLR 960 (LC); NELL vV MINISTER OF JUSTICE
AND CONSTITUTIONAL DEVELOPMENT AND ANOTHER [2006] 7 BLLR 716 (T); JONES AND ANOTHER V TELKOM SA
LTD AND OTHERS [2006] 5 BLLR 513 (T); (2006) 27 ILJ 911 (T); POPCRU AND OTHERS V MINISTER OF
CORRECTIONAL SERVICES AND OTHERS [2006] 4 BLLR 385 (E); HLOPE AND OTHERS V MINISTER OF SAFETY AND
SECURITY AND OTHERS [2006] 3 BLLR 297 (LC); (2006) 27 1LJ 1003 (LC); SAPU AND ANOTHER V NATIONAL
COMMISSIONER OF THE SOUTH AFRICAN POLICE SERVICE AND ANOTHER [2006] 1 BLLR 42 (LC); (2005) 26 1LJ
2403 (LC); AND PUBLIC SERVANTS ASSOCIATION ON BEHALF OF HASCHKE V MEC FOR AGRICULTURE AND OTHERS
(2004) 25 1LJ 1750 (LC).

®> SECTION 167(3)(A) OF THE CONSTITUTION.



on a proper interpretation of the relevant provisions of the Constitution, the Labour

Relations Act (LRA)® and the Promotion of Administrative Justice Act (PAJA).

[4] IT IS AN APPLICATION FOR LEAVE TO APPEAL AGAINST A JUDGMENT OF
ERASMUS J IN THE EASTERN CAPE HIGH COURT IN GRAHAMSTOWN (HIGH COURT).
THE MAIN QUESTION IS WHETHER THE HIGH COURT WAS CORRECT IN HOLDING THAT
IT DID NOT HAVE JURISDICTION TO ENTERTAIN THE APPLICATION TO REVIEW AND SET
ASIDE THE DECISION OF THE SOUTH AFRICAN POLICE SERVICE (SAPS) NOT TO
APPOINT MR GCABA, THE APPLICANT, AS STATION COMMISSIONER IN GRAHAMSTOWN

AND IN CONSEQUENTLY DISMISSING THE APPLICATION.

[5] THE DETERMINATION OF THIS QUESTION WILL BE INFORMED BY THE ANSWERS
TO QUESTIONS SUCH AS WHETHER THE DECISION NOT TO APPOINT THE APPLICANT WAS
ADMINISTRATIVE ACTION AND THUS SUBJECT TO ADMINISTRATIVE REVIEW, WHETHER
AN APPLICANT WHOSE CLAIM IS BASED ON A LABOUR MATTER MAY APPROACH A HIGH
COURT OR HAS TO FOLLOW THE CHANNELS PROVIDED FOR BY THE LRA AND

WHETHER THIS COURT’S DECISIONS IN FREDERICKS AND CHIRWA CAN BE RECONCILED.

® 66 OF 1995.



FACTUAL BACKGROUND

[6] DURING SEPTEMBER 2003 THE APPLICANT WAS APPOINTED AS STATION
COMMISSIONER, GRAHAMSTOWN. HE OCCUPIED THIS POSITION UNTIL THE END OF
FEBRUARY 2006. WHEN THE POSITION WAS UPGRADED, THE APPLICANT APPLIED,
WAS SHORTLISTED AND WENT THROUGH THE INTERVIEW PROCESS. HOWEVER, HE
WAS NOT APPOINTED. THE FOURTH RESPONDENT, MR GOVENDER, GOT THE POSITION

INSTEAD.

[7] THE APPLICANT LODGED A GRIEVANCE WITH THE SAPS, BUT LATER
ABANDONED THE PROCESS AND ELECTED TO REFER THE DISPUTE TO THE SAFETY AND
SECURITY SECTORAL BARGAINING COUNCIL (BARGAINING COUNCIL). AFTER THE
FAILURE OF THE REPRESENTATIVE OF THE SAPS TO ATTEND THE PRE-ARBITRATION
MEETING, THE APPLICANT WITHDREW THE DISPUTE FROM THE BARGAINING COUNCIL
AND APPROACHED THE HIGH COURT WITH AN APPLICATION TO REVIEW THE DECISION
OF THE SECOND AND THIRD RESPONDENTS (THE NATIONAL AND PROVINCIAL
COMMISSIONERS OF THE SAPS RESPECTIVELY) NOT TO APPOINT HIM AS STATION

COMMISSIONER.

" 3 0F 2000.



[8] ERASMUS J HELD THAT THE HIGH COURT LACKED JURISDICTION TO ENTERTAIN
THE APPLICATION AS IT RELATED TO AN EMPLOYMENT MATTER. IN THE RESULT, HE
DISMISSED THE APPLICATION. THE HIGH COURT CONSIDERED ITSELF BOUND BY THIS
COURT’S DECISION IN CHIRWA, AS INTERPRETED BY THE FULL BENCH OF THE BHISHO
HIGH COURT IN NONZAMO CLEANING SERVICES V APPIE.® IN NONZAMO THE BHISHO
HIGH COURT HELD, THAT TO THE EXTENT THAT CHIRWA AND FREDERICKS WERE
MUTUALLY IRRECONCILABLE, CHIRWA SHOULD BE SEEN TO HAVE OVERRULED

FREDERICKS.

CONSTITUTIONAL AND LEGISLATIVE FRAMEWORK
[9] Itis necessary to sketch the legislative framework within which the questions

raised in this matter are to be determined.

[10] The right to fair labour practices is enshrined in section 23 of the
Constitution.” The LRA was promulgated pursuant thereto to provide particularity

and content to section 23.

& Above n Error! No bookmark name given..
® Section 23(1) states:

“Everyone has the right to fair labour practices.”



[11] The right to just administrative action is entrenched in section 33 of the
Constitution.™® It is specifically required in section 33(3) that national legislation be

enacted to give effect to this right. PAJA was enacted to comply with this mandate.

[12] The LRA created procedures and institutions to deal with labour disputes.
The Labour Court is central in this regard. Section 157 of the LRA provides for the

jurisdiction of the Labour Court as follows:

“(1)  Subject to the Constitution and section 173, and except where this Act
provides otherwise, the Labour Court has exclusive jurisdiction in respect of
all matters that elsewhere in terms of this Act or in terms of any other law
are to be determined by the Labour Court.

2 The Labour Court has concurrent jurisdiction with the High Court in respect

of any alleged or threatened violation of any fundamental right entrenched in

Chapter 2 of the Constitution of the Republic of South Africa, 1996, and arising

from—

@) employment and from labour relations;

(b) any dispute over the constitutionality of any executive or
administrative act or conduct, or any threatened executive or
administrative act or conduct, by the State in its capacity as

an employer; and

10 gection 33 states:

“1) Everyone has the right to administrative action that is lawful, reasonable and
procedurally fair.

(2) Everyone whose rights have been adversely affected by administrative action has the
right to be given written reasons.

il

(3) National legislation must be enacted to give effect to these rights . . . .



(c) the application of any law for the administration of which the Minister is

responsible.”*

[13] AsSTO THE LABOUR APPEAL COURT, SECTION 173 OF THE LRA STATES:

“(1) SUBJECT TO THE CONSTITUTION AND DESPITE ANY OTHER LAW,

THE LABOUR APPEAL COURT HAS EXCLUSIVE JURISDICTION—
(A) TO HEAR AND DETERMINE ALL APPEALS AGAINST THE FINAL
JUDGMENTS AND THE FINAL ORDERS OF THE LABOUR
COURT; AND
() TO DECIDE ANY QUESTIONS OF LAW RESERVED IN TERMS OF SECTION 158(4).

(@) A DECISION TO WHICH ANY TWO JUDGES OF THE LABOUR APPEAL COURT
AGREE IS THE DECISION OF THE COURT.”

[14] SECTION 191 OF THE LRA PROVIDES FOR THE PROCEDURE REGARDING UNFAIR

1 The rest of section 157 states:

“3) Any reference to the court in the Arbitration Act, 1965 (Act No. 42 of 1965), must
be interpreted as referring to the Labour Court when an arbitration is conducted
under that Act in respect of any dispute that may be referred to arbitration in terms
of this Act.

4) €)] The Labour Court may refuse to determine any dispute, other than
an appeal or review before the Court, if the Court is not satisfied
that an attempt has been made to resolve the dispute through

conciliation.

(b) A certificate issued by a commissioner or a council stating that a
dispute remains unresolved is sufficient proof that an attempt has
been made to resolve that dispute through conciliation.

(5) Except as provided in section 158(2), the Labour Court does not have jurisdiction to

adjudicate an unresolved dispute if this Act requires the dispute to be resolved



DISMISSALS AND UNFAIR LABOUR PRACTICES.*

through arbitration.”

12 The procedures delineated in section 191 may be summarised as follows:

1.

3

DISPUTES ABOUT UNFAIR DISMISSALS AND UNFAIR LABOUR PRACTICES MAY BE REFERRED BY
A DISMISSED EMPLOYEE, IN WRITING, TO A RELEVANT COUNCIL OR TO THE COMMISSION FOR
CONCILIATION, MEDIATION AND ARBITRATION (CCMA). SUCH REFERRAL MUST BE MADE
WITHIN 30 DAYS OF THE DATE OF DISMISSAL (OR WITHIN 30 DAYS OF THE DATE ON WHICH THE
EMPLOYER MAKES A FINAL DECISION TO DISMISS). THE REFERRAL FOR AN ALLEGED UNFAIR
LABOUR PRACTICE MUST BE MADE WITHIN 90 DAYS OF THE DATE OF THE CONDUCT WHICH
ALLEGEDLY CONSTITUTES THE UNFAIR LABOUR PRACTICE (OR WITHIN 90 DAYS OF THE DATE
ON WHICH THE EMPLOYEE BECAME AWARE OF THE ACT OR OCCURRENCE). THE RELEVANT
COUNCIL OR THE CCMA MAY PERMIT AN EMPLOYEE, AT ANY TIME, ON GOOD CAUSE SHOWN
TO REFER THE DISPUTE AFTER THE RELEVANT TIME PERIOD HAS EXPIRED. THE EMPLOYEE
MUST SATISFY THE COUNCIL OR THE CCMA THAT A COPY OF THE REFERRAL HAS BEEN SERVED
ON THE EMPLOYER. THE COUNCIL OR THE CCMA MUST ATTEMPT TO RESOLVE THE DISPUTE
THROUGH CONCILIATION.

IF THE DISPUTE REMAINS UNRESOLVED AFTER 30 DAYS FROM THE DATE THE COUNCIL OR THE
CCMA RECEIVED THE REFERRAL OR IT IS CERTIFIED THAT THE DISPUTE REMAINS
UNRESOLVED, THE COUNCIL OR THE CCMA MUST ARBITRATE THE DISPUTE AT THE REQUEST
OF THE EMPLOYEE IF (1) THE REASON FOR THE DISMISSAL IS RELATED TO THE EMPLOYEE’S
CONDUCT OR CAPACITY; (II) THE EMPLOYER MADE CONTINUED EMPLOYMENT INTOLERABLE;
(1) THE EMPLOYEE WAS AFFORDED SUBSTANTIALLY LESS FAVOURABLE CONDITIONS OR
CIRCUMSTANCES AT WORK AFTER A TRANSFER IN TERMS OF SECTION 197 OR 197A,; (V) THE
EMPLOYEE ALLEGES THAT THE CONTRACT OF EMPLOYMENT WAS TERMINATED FOR A REASON
CONTEMPLATED IN SECTION 187; (V) THE EMPLOYEE DOES NOT KNOW THE REASON FOR
DISMISSAL; OR (VI) THE DISPUTE CONCERNS AN UNFAIR LABOUR PRACTICE.

THE EMPLOYEE MAY REFER THE DISPUTE TO THE LABOUR COURT FOR ADJUDICATION

(WITHIN 90 DAYS AFTER THE DISPUTE IS CERTIFIED AS UNRESOLVED) IF THE EMPLOYEE
ALLEGED THAT THE REASON FOR DISMISSAL WAS (1) AUTOMATICALLY UNFAIR; (1) BASED ON
THE EMPLOYER’S OPERATIONAL REQUIREMENTS; (1Il) THE EMPLOYEE’S PARTICIPATION IN A
STRIKE THAT DOES NOT COMPLY WITH THE LRA,; OR (IV) BECAUSE THE EMPLOYEE REFUSED TO
JOIN, WAS REFUSED MEMBERSHIP OF OR WAS EXPELLED FROM A TRADE UNION PARTY TO A
CLOSED SHOP AGREEMENT.

4. THE RELEVANT COUNCIL OR THE CCMA MUST COMMENCE THE ARBITRATION
IMMEDIATELY AFTER THE DISPUTE HAS BEEN CERTIFIED AS UNRESOLVED IF THE DISPUTE
CONCERNS THE DISMISSAL OF AN EMPLOYEE FOR ANY REASON RELATING TO PROBATION OR
ANY UNFAIR LABOUR PRACTICE RELATING TO PROBATION.

5. THE DIRECTOR OF THE CCMA MUST REFER THE DISPUTE TO THE LABOUR COURT IF
THE DIRECTOR DECIDES, ON APPLICATION BY ANY PARTY TO THE DISPUTE, THAT THE REFERRAL
IS APPROPRIATE, AFTER CONSIDERING (1) THE REASON FOR DISMISSAL; (1) WHETHER THERE
ARE QUESTIONS OF LAW RAISED BY THE DISPUTE; (Ill) THE COMPLEXITY OF THE DISPUTE; (IV)
WHETHER THERE ARE CONFLICTING ARBITRATION AWARDS THAT NEED TO BE RESOLVED; AND
(V) THE PUBLIC INTEREST. WHEN CONSIDERING WHETHER THE DISPUTE SHOULD BE REFERRED
TO THE LABOUR COURT, THE DIRECTOR MUST ALLOW THE PARTIES AND THE RELEVANT



[15] IN RELATION TO THE JURISDICTION OF HIGH COURTS, SECTION 169 OF THE

CONSTITUTION STATES:

“A HIGH COURT MAY DECIDE—
(A) ANY CONSTITUTIONAL MATTER EXCEPT A MATTER THAT—
() ONLY THE CONSTITUTIONAL COURT MAY DECIDE;
OR
(D) IS ASSIGNED BY AN ACT OF PARLIAMENT TO
ANOTHER COURT OF A STATUS SIMILAR TO A HIGH
COURT; AND
(B) ANY OTHER MATTER NOT ASSIGNED TO ANOTHER COURT BY AN ACT
OF PARLIAMENT.”

ISSUES
[16] TwO PRELIMINARY ISSUES HAVE TO BE DETERMINED, NAMELY WHETHER A
CONSTITUTIONAL ISSUE IS RAISED AND WHETHER IT IS IN THE INTERESTS OF JUSTICE

FOR THIS COURT TO GRANT LEAVE TO APPEAL.

COMMISSIONER AN OPPORTUNITY TO MAKE REPRESENTATIONS. THE DIRECTOR MUST NOTIFY
THE PARTIES OF THE DECISION WHICH IS FINAL AND BINDING. THE DIRECTOR’S DECISION MAY
ONLY BE TAKEN ON REVIEW AFTER THE DISPUTE HAS BEEN ARBITRATED OR ADJUDICATED IN
ACCORDANCE WITH THE DECISION TO REFER THE MATTER TO THE LABOUR COURT.

6. IF AN EMPLOYEE IS DISMISSED BY REASON OF THE EMPLOYER’S OPERATIONAL
REQUIREMENTS FOLLOWING A CONSULTATION PROCEDURE IN TERMS OF SECTION 189 THAT
APPLIED TO THAT EMPLOYEE ONLY, THE EMPLOYEE MAY ELECT TO REFER THE DISPUTE EITHER
TO ARBITRATION OR TO THE LABOUR COURT.

7. AN EMPLOYEE MAY REFER A DISPUTE CONCERNING AN ALLEGED UNFAIR LABOUR
PRACTICE TO THE LABOUR COURT FOR ADJUDICATION IF THE DISPUTE INVOLVES THE ALLEGED
CONTRAVENTION BY THE EMPLOYER OF SECTION 3 OF THE PROTECTED DISCLOSURES ACT 26
OF 2000.



[17] THIS COURT MAY DECIDE ONLY CONSTITUTIONAL MATTERS AND ISSUES
CONNECTED WITH DECISIONS ON CONSTITUTIONAL MATTERS.'® THE INTERPLAY
BETWEEN ADMINISTRATIVE AND LABOUR LAW PRINCIPLES WITHIN THE CONTEXT OF
PUBLIC SECTOR EMPLOYMENT IS AT THE CENTRE OF THIS MATTER. IT NECESSARILY
INVOLVES THE INTERPRETATION OF THE LRA AND THE PAJA, THE ORIGINS OF WHICH
ARE FIRMLY ROOTED IN THE CONSTITUTION. FURTHERMORE, THIS MATTER
REVOLVES AROUND THE INTERPRETATION OF PREVIOUS DECISIONS OF THIS COURT. A

CONSTITUTIONAL ISSUE IS THEREFORE RAISED.

[18] ISITIN THE INTERESTS OF JUSTICE TO GRANT LEAVE TO APPEAL, ESPECIALLY IN
VIEW OF THE POSSIBLE MOOTNESS OF THIS MATTER? THE POSITION OF
GRAHAMSTOWN STATION COMMISSIONER IS NOW HELD BY THE FIFTH RESPONDENT,
MR MOYAKE. THE APPLICANT HAS ACCEPTED A POSTING TO A DIFFERENT STATION;
SO TOO HAS THE FOURTH RESPONDENT, MR GOVENDER. THE PARTIES DISAGREE IN
THEIR UNDERSTANDING OF THE PRESENT FACTUAL STATE OF THE DISPUTE.
HOWEVER, THEY AGREE THAT THE IMPORTANCE OF THE ISSUES REQUIRES A

DEFINITIVE PRONOUNCEMENT BY THIS COURT. ALTHOUGH THE RESOLUTION OF THE

3 Section 167(3)(b) of the Constitution.



DISPUTE BETWEEN THE APPLICANT AND THE SAPS MAY APPEAR TO BE AN ACADEMIC
EXERCISE, THE JURISPRUDENTIAL IMPLICATIONS OF THE MATTER DICTATE THAT IT IS
IN THE INTERESTS OF JUSTICE TO HEAR IT. IT IS NOT NECESSARY TO DECIDE ON THE

DIFFERENT VIEWS OF THE PARTIES AS TO THE EXACT FACTUAL SITUATION AT PRESENT.

[19] AS TO THE MERITS, THE CRISP ISSUES FOR CONSIDERATION BY THIS COURT
ARE—
a) WHETHER THE FAILURE TO PROMOTE AND APPOINT THE APPLICANT WAS
ADMINISTRATIVE ACTION SUBJECT TO REVIEW,; AND
b) WHETHER THE HIGH COURT CORRECTLY DECIDED THAT IT HAD NO

JURISDICTION TO HEAR THE MATTER.

SCHOOLS OF THOUGHT IN EXISTING JURISPRUDENCE
[20] THIS COURT’S DECISIONS IN FREDERICKS™* AND CHIRWA,™ WHICH GAVE RISE
TO DIFFERENT INTERPRETATIONS IN SUBSEQUENT JURISPRUDENCE, ** CONCERNED

LITIGATION PREMISED ON THE ALLEGED INFRINGEMENT OF THE RIGHT TO JUST

ADMINISTRATIVE ACTION. AT THE HEART OF THE DISPUTES WERE DECISIONS BY

" Above n Error! No bookmark name given..
> Above n Error! No bookmark name given..

16 See the cases cited above n Error! No bookmark name given..



PUBLIC SECTOR EMPLOYERS, WHICH NEGATIVELY AFFECTED EMPLOYEES AND WERE

THEREFORE LABOUR-RELATED.

[21] Fredericks concerned the refusal by the Eastern Cape Department of
Education to approve applications for voluntary retrenchment determined in terms of
a collective bargaining agreement.’” Chirwa dealt with the dismissal by the Transnet
Pension Fund, a division of Transnet Limited, of an employee.18 In both matters the
parties approached the respective High Courts to have the decisions reviewed and set
aside. The High Court in Fredericks held that on the proper construction of the LRA
it did not have jurisdiction to consider the matter. The High Court in Chirwa
assumed that it did have jurisdiction to hear the matter, and on appeal the Supreme
Court of Appeal upheld the High Court’s concurrent jurisdiction with the Labour

¥ The question which arose for

Court to entertain the applicant’s claim.
consideration by this Court in both matters was thus whether Parliament had
conferred the jurisdiction to determine the disputes upon the Labour Court in such a

manner that it either expressly or by necessary implication excluded the jurisdiction

7 Above n Error! No bookmark name given. at para 1.
8 Above n Error! No bookmark name given. at para 2.

9 Transnet Ltd and Others v Chirwa above n Error! No bookmark name given. at paras 6-10.



of the High Court.?

[22] In Fredericks the applicants founded their claim upon the alleged infringement
of their right to equality and just administrative action, enshrined in sections 9 and 33
of the Constitution respectively.?* The High Court held that the dispute concerned a
collective bargaining agreement, a matter governed by section 24 of the LRA and in
respect of which the Labour Court had exclusive jurisdiction under section 157(1) of
the LRA.?* As a result, the High Court held that it did not enjoy jurisdiction to

entertain the matter.?

[23] ON APPEAL TO THIS COURT, THE APPLICANTS ALLEGED THAT THE STATE, IN ITS
CAPACITY AS EMPLOYER, DID NOT ACT PROCEDURALLY FAIRLY IN ITS CONSIDERATION
OF THEIR VOLUNTARY RETRENCHMENT APPLICATIONS.?* THE DECISION TURNED ON

THE PROPER INTERPRETATION OF SECTION 157 OF THE LRA® AND SECTION 169 OF

% Fredericks above n Error! No bookmark name given. at para 35; Chirwa above n Error! No bookmark
name given. at para 20.

21 Fredericks and Others v MEC Responsible for Education and Training in the Eastern Cape Province [2001]
11 BLLR 1269 (Ck) at 1277G-H.

%2 |d at 1277F and 1281J-1282B.
% |p AT 1281J-1282B.
# Above n Error! No bookmark name given. at para 32.

 SEE ERROR! REFERENCE SOURCE NOT FOUND. ABOVE.



THE CONSTITUTION.® O’REGAN J, FOR A UNANIMOUS COURT, HELD THAT THE HIGH
COURT HAD JURISDICTION TO ENTERTAIN THE CLAIM, WHICH WAS FOUNDED ON A
CONSTITUTIONAL RIGHT.?” THE COURT HELD THAT THE CLAIM WAS BASED ON THE
APPLICANTS’ “CONSTITUTIONAL RIGHTS TO ADMINISTRATIVE JUSTICE AND EQUAL
TREATMENT” AND FLOWED “FROM THE SPECIAL DUTIES IMPOSED UPON THE STATE BY
THE CONSTITUTION”.?® WHERE A CLAIM IS FORMULATED AS A VIOLATION OF A
CONSTITUTIONAL RIGHT THE JURISDICTION OF THE HIGH COURT WILL NOT BE
OUSTED. BY VIRTUE OF SECTION 169, THE CONSTITUTIONAL JURISDICTION OF THE
HIGH COURT CAN ONLY BE OUSTED WHEN A MATTER IS ASSIGNED BY LEGISLATION TO
A COURT OF SIMILAR STATUS TO THE HIGH COURT.?* THE COMMISSION FOR
CONCILIATION, MEDIATION AND ARBITRATION (CCMA) IS NOT A COURT OF SIMILAR

STATUS TO THE HIGH COURT; THEREFORE, THE REVIEW OF A CCMA DECISION BY THE

LABOUR COURT IS NOT A SUBSTITUTE FOR CONSIDERING A MATTER AFRESH. %

[24] The Court held further that there was no general jurisdiction afforded to the

Labour Court in employment matters and that the jurisdiction of the High Court was

% SEE ERROR! REFERENCE SOURCE NOT FOUND. ABOVE.
2T Above n Error! No bookmark name given. at para 44.
% 1d at para 32.
% 1d at para 37.
% 1d at para 31.



not ousted by section 157(1) of the LRA simply because a dispute is one that falls
within the overall sphere of employment relations. The High Court’s jurisdiction
would only be ousted in respect of matters that “are to be determined” by the Labour
Court in terms of the LRA. A matter to be determined by the Labour Court as
contemplated by section 157(1) means a matter that in terms of the LRA is to be

decided or settled by the Labour Court.*

[25] Other than section 157(2), held the Court, there was no express provision
conferring exclusive jurisdiction on the Labour Court to determine disputes
concerning alleged infringements of constitutional rights by the state acting in its
capacity as employer.*> On the contrary, that section affords concurrent jurisdiction
to Labour Courts and High Courts in the limited circumstances prescribed therein.®
The conclusion was that the High Court was incorrect in holding that it lacked

jurisdiction to entertain the matter.**

[26] In Chirwa dismissal for poor work performance was central. Ms Chirwa

started with the structures provided for in the LRA, and after her attempts had been

% 1d at para 40.
% 1d at para 41.
% 1d.



frustrated, she approached the High Court. She contended that her dismissal as an
employee of an organ of state amounted to administrative action because it
constituted an exercise of public power, as contemplated in the Constitution and
section 1 of PAJA.*> She therefore claimed that she had two causes of action
available to her, one under the LRA and the other flowing from the Bill of Rights and
PAJA.* She maintained that the High Court had concurrent jurisdiction with the

Labour Court in respect of her claim.®’

[27] IN A MAJORITY JUDGMENT SKWEYIYA J DISTINGUISHED FREDERICKS FROM
CHIRWA ON THE BASIS THAT THE APPLICANTS IN FREDERICKS HAD EXPRESSLY
DISAVOWED ANY RELIANCE ON THE RIGHT TO FAIR LABOUR PRACTICES, ENTRENCHED

IN SECTION 23(1) OF THE CONSTITUTION, OR ANY OTHER PROVISIONS OF THE LRA.®

* 1d at para 45.
% Section 1 of PAJA states:

“*ADMINISTRATIVE ACTION’ MEANS ANY DECISION TAKEN, OR ANY FAILURE TO TAKE A

DECISION, BY—
0 AN ORGAN OF STATE, WHEN—
(n EXERCISING A POWER IN TERMS OF THE
CONSTITUTION OR A PROVINCIAL CONSTITUTION;
OR
() EXERCISING A PUBLIC POWER OR PERFORMING A PUBLIC FUNCTION IN TERMS OF ANY
LEGISLATION”.

% ABOVE N ERROR! NO BOOKMARK NAME GIVEN. AT PARA 19.
3 1p.

% |d at para 58.



HE STATED:

“Fredericks is distinguishable from the present case. Notably, the applicants in
Fredericks expressly disavowed any reliance on section 23(1) of the Constitution,
which entrenches the right to a fair labour practice. Nor did the claimants in
Fredericks rely on the fair labour practice provisions of the LRA or any other
provision of the LRA. The court therefore did not consider, but left open, the
question whether a dispute arising out of the interpretation or application of a
collective agreement can also give rise to a constitutional complaint as envisaged in
section 157(2) of the LRA.”*

[28] IN FREDERICKS THE CLAIM, THEREFORE, WAS NOT BASED ON THE EMPLOYMENT
CONTRACT, BUT ON THE APPLICANTS’ CONSTITUTIONAL RIGHTS TO ADMINISTRATIVE
JUSTICE AND EQUALITY WHICH SKWEYIYA J FOUND — REITERATING THE WORDS OF
O’REGAN J — FLOW FROM THE “‘SPECIAL DUTIES IMPOSED UPON THE STATE BY THE
CONSTITUTION”. % THE APPLICANTS DISAVOWED ANY RELIANCE ON THEIR
CONSTITUTIONAL LABOUR RIGHTS AND RELIED INSTEAD ON THEIR RIGHTS TO
EQUALITY AND JUST ADMINISTRATIVE ACTION. THEREFORE, FREDERICKS WAS NEVER
A LABOUR CASE OR A CASE WHERE DIRECT RELIANCE WAS PLACED ON THE LRA.

ACCORDING TO SKWEYIYA J, THE COURT IN FREDERICKS DID NOT CONSIDER, BUT

LEFT OPEN THE QUESTION WHETHER A DISPUTE ARISING OUT OF THE INTERPRETATION

¥ 4.
% |d at para 57.



OR APPLICATION OF A COLLECTIVE AGREEMENT CAN ALSO GIVE RISE TO A

CONSTITUTIONAL COMPLAINT AS ENVISAGED IN SECTION 157(2) OF THE LRA

[29] Skweyiya J then addressed the question whether public-sector employment
contracts are subject to administrative law, on a jurisdictional basis. Labour issues
are to be dealt with in the specialised fora and pursued through the purpose-built
mechanisms established by the LRA.** The purpose of the LRA is to create a system
under which all labour disputes can be resolved.”® This is also implied by the
provisions of section 210 of the LRA,* as well as in the purposes of the CCMA, and
the concomitant specialist labour tribunals.* To this end, he viewed the purpose of
section 157(2) of the LRA as extending the jurisdiction of the Labour Court to
employment matters that implicate constitutional rights.“® He stated, furthermore,

that the High Court’s jurisdiction will only be ousted when matters are , according to

I

! 1d at para 58.

N

2 |d at para 41.

N

® 1d at para 47.
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I

Section 210 states:

“If any conflict, relating to the matters dealt with in this Act, arises between this Act and the
provisions of any other law save the Constitution or any Act expressly amending this Act, the
provisions of this Act will prevail.”

> Above n Error! No bookmark name given. at paras 50-1.
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section 157(1), to be determined by the Labour Court.*” This is implied by section
191 of the LRA,*® which confers unfair dismissal jurisdiction on the Labour Court,
and not the High Court. Thus, if section 157 is interpreted in the light of section

191, the High Court’s jurisdiction is ousted by section 157(1).*

[30] Therefore, the decision of the applicants in Fredericks not to rely on the
provisions of the LRA removed their claim from the purview of labour law and the
exclusive jurisdiction of the Labour Court and placed it within the concurrent

jurisdiction of the Labour Court and the High Court.

[31] THE SAME COULD NOT BE SAID FOR MS CHIRWA’S CLAIM. HAVING
CHARACTERISED THE CLAIM AS A LABOUR MATTER, SKWEYIYA J HELD THAT BECAUSE
HER CLAIM WAS FRAMED IN TERMS THAT SOUGHT TO IMPUGN A FAILURE TO PROPERLY
APPLY SECTIONS OF THE LRA, SHE HAD TO FOLLOW THE SPECIALISED FRAMEWORK
PROVIDED FOR IN THE LRA. MsS CHIRWA’S CLAIM OF UNFAIR DISMISSAL WAS ONE
ENVISAGED BY SECTION 191 OF THE LRA,SO WHICH PROVIDED A PROCEDURE FOR ITS

RESOLUTION AND, BY NECESSARY IMPLICATION, FELL WITHIN THE EXCLUSIVE

" 1d at para 59.
*® See n Error! No bookmark name given. above.

* Above n Error! No bookmark name given. at para 63.



JURISDICTION OF THE LABOUR COURT. MS CHIRWA, THEREFORE, SHOULD FIRST
HAVE EXHAUSTED ALL REMEDIES AND PROCEDURES PROVIDED IN THE LRA.®* THE

HIGH COURT HAD NO CONCURRENT JURISDICTION. >

[32] IT WAS HELD FURTHER THAT IF THE COURTS WERE TO ALLOW COMPLAINANTS
MORE THAN ONE CAUSE OF ACTION, A DUAL SYSTEM OF LAW WOULD DEVELOP: ONE IN
THE CIVIL COURTS, AND ONE IN THE FORA PROVIDED FOR UNDER THE LRA.> THIS
WOULD RUN CONTRARY TO THE PROPOSED AIMS OF THE LRA, ONE OF WHICH IS TO
CREATE A COHERENT SYSTEM FOR DISPUTE RESOLUTION IN RESPECT OF LABOUR

MATTERS.

[33] SKWEYIYA J DID, HOWEVER, STATE THAT LABOUR DISPUTES THAT RAISE A

CONSTITUTIONAL ISSUE ARE JUSTICIABLE IN THE HIGH COURT:

“KEEPING IN MIND THE AIM OF THE LRA TO BE A ONE-STOP SHOP DISPUTE
RESOLUTION STRUCTURE IN THE EMPLOYMENT SPHERE, IT IS NOT DIFFICULT TO SEE
THAT THE CONCURRENT JURISDICTION PROVIDED FOR IN SECTION 157(2) OF THE

LRA IS MEANT TO EXTEND THE JURISDICTION OF THE LABOUR COURT TO

% See n Error! No bookmark name given. above.
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EMPLOYMENT MATTERS THAT IMPLICATE CONSTITUTIONAL RIGHTS. HOWEVER,
THIS CANNOT BE SEEN AS DEROGATING FROM THE JURISDICTION OF THE HIGH
COURT IN CONSTITUTIONAL MATTERS, ASSIGNED TO IT BY SECTION 169 OF THE

CONSTITUTION, UNLESS IT CAN BE SHOWN THAT A PARTICULAR MATTER FALLS INTO

9954

THE EXCLUSIVE JURISDICTION OF THE LABOUR COURT. (FOOTNOTE OMITTED.)

[34] IN A SEPARATE JUDGMENT, ALSO SUPPORTED BY THE MAJORITY OF THE COURT,
NGCOBO J ADOPTED A PURPOSIVE INTERPRETATION OF THE LRA AND ARRIVED AT
THE SAME CONCLUSION. HE EMPHASISED THAT THE MANIFEST OBJECT OF THE LRA
IS TO SUBJECT ALL EMPLOYEES, IRRESPECTIVE OF WHETHER THE EMPLOYER IS IN THE
PUBLIC OR PRIVATE SECTOR, TO ITS PROVISIONS, EXCEPT THOSE WHO ARE EXPRESSLY
EXCLUDED FROM ITS AMBIT. > ACCORDINGLY, WHEN “AN EMPLOYEE ALLEGES
NON-COMPLIANCE WITH PROVISIONS OF THE LRA, THE EMPLOYEE MUST SEEK THE
REMEDY IN THE LRA”.*® NGCOBO J HELD, THEREFORE, THAT THE DISPUTE BETWEEN
Ms CHIRWA AND TRANSNET FELL WITHIN THE EXCLUSIVE JURISDICTION OF THE
LABOUR COURT AND THAT THE JURISDICTION OF THE HIGH COURT IN RESPECT OF MS

CHIRWA’S CLAIM WAS OUSTED.’

> |d at para 54.
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[35] HE RECONCILED SECTION 157(1) AND (2)*® BY HAVING REGARD TO THE
PRIMARY OBJECTS OF THE LRA ITSELF.*® THE PROBLEM THE LEGISLATURE SOUGHT
TO ADDRESS IN ENACTING THE LRA WAS TO OVERCOME THE PERPETUAL
TRIBULATIONS CAUSED BY THE MULTIPLICITY OF LAWS, AS WELL AS OVERLAPPING
AND COMPETING JURISDICTIONS OF THE DIFFERENT COURTS.?’ THIS WOULD ENTAIL
THAT SECTION 157(1) EQUIPS THE LABOUR COURT AND THE LABOUR APPEAL COURT
TO DEAL EXCLUSIVELY WITH EMPLOYMENT MATTERS.®" THE PARALLEL EFFECT OF
SECTION 157(2) IS TO VEST IN THE LABOUR COURT A LIMITED CONSTITUTIONAL

JURISDICTION IN EMPLOYMENT MATTERS THAT IMPLICATE CONSTITUTIONAL RIGHTS.%

[36] ACCORDING TO NGCOBO J, THE LRA SHOULD BE A LITIGANT’S FIRST PORT OF
CALL IN EMPLOYMENT DISPUTES.®® THE ONLY WAY TO RECONCILE THE PROVISIONS
OF SECTION 157(2) AND HARMONISE THEM WITH THOSE OF SECTION 157(1) AND THE
PRIMARY OBJECTS OF THE LRA, IS TO GIVE SECTION 157(2) A NARROW MEANING.

THE APPLICATION OF SECTION 157(2) MUST BE CONFINED TO THOSE INSTANCES, IF

*% |d at para 91.

* |D AT PARA 97.

% |p AT PARAS 99-104.
® |p AT PARA 113.

%2 |p AT PARA 120.

% |d at paras 101-2.



ANY, WHERE A PARTY RELIES DIRECTLY ON THE PROVISIONS OF THE BILL OF RIGHTS.*

[37] HE REFERRED TO THE CONSTITUTIONAL PRINCIPLE EXPLICITLY ENDORSED IN
SANDU Vv MINISTER OF DEFENCE ® WHERE THE COURT HELD THAT WHERE
LEGISLATION IS ENACTED TO GIVE EFFECT TO A CONSTITUTIONAL RIGHT, A LITIGANT
MAY NOT BYPASS THAT LEGISLATION AND RELY DIRECTLY ON THE CONSTITUTION
WITHOUT CHALLENGING THAT LEGISLATION AS FALLING SHORT OF THE

CONSTITUTIONAL STANDARD.®®

[38] NGCOBO JCONCLUDED THAT—

“[T]HE EMPLOYEE CANNOT, AS THE APPLICANT SEEKS TO DO, AVOID THE DISPUTE
RESOLUTION MECHANISMS PROVIDED FOR IN THE LRA BY ALLEGING A VIOLATION
OF A CONSTITUTIONAL RIGHT IN THE BILL OF RIGHTS. IT COULD NOT HAVE BEEN
THE INTENTION OF THE LEGISLATURE TO ALLOW AN EMPLOYEE TO RAISE WHAT IS
ESSENTIALLY A LABOUR DISPUTE UNDER THE LRA AS A CONSTITUTIONAL ISSUE
UNDER THE PROVISIONS OF SECTION 157(2). . . . WHAT IS, IN ESSENCE, A LABOUR
DISPUTE AS ENVISAGED IN THE LRA SHOULD NOT BE LABELLED A VIOLATION OF A
CONSTITUTIONAL RIGHT IN THE BILL OF RIGHTS SIMPLY BECAUSE THE ISSUES
RAISED COULD ALSO SUPPORT A CONCLUSION THAT THE CONDUCT OF THE

EMPLOYER AMOUNTS TO A VIOLATION OF A RIGHT ENTRENCHED IN THE

% |p AT PARA 123.

% SANDU v Minister of Defence and Others [2007] ZACC 10; 2007 (8) BCLR 863 (CC); 2007 (5) SA 400
(CO).
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CONSTITUTION.”®’

[39] IN A MINORITY JUDGMENT LANGA CJ CONCURRED IN THE OUTCOME REACHED
BY THE MAJORITY. HOWEVER, HE DISAGREED WITH THE REASONING AND
CONCLUSION ON THE ISSUE OF JURISDICTION,68 ESPECIALLY THE CHARACTERISATION
OF MS CHIRWA’S CLAIM AS ONE FALLING WITHIN THE EXCLUSIVE PURVIEW OF THE
LRA.%*® ACCORDING TO THE MINORITY, IT IS “AXIOMATIC THAT THE SUBSTANTIVE
MERITS OF A CLAIM CANNOT DETERMINE WHETHER A COURT HAS JURISDICTION TO
HEAR IT”."° MS CHIRWA FOUNDED HER CASE ON THE BASIS OF PAJA, AND A COURT
IS REQUIRED TO “ASSESS ITS JURISDICTION IN THE LIGHT OF THE PLEADINGS”." TO
HOLD OTHERWISE WOULD MEAN THAT THE CORRECTNESS OF AN ASSERTION
DETERMINES JURISDICTION, A PROPOSITION THAT THIS COURT REJECTED IN FRASER V
ABSA BANK.’® IN CONCLUDING THAT THE HIGH COURT HAD JURISDICTION TO
ENTERTAIN MS CHIRWA’S CLAIM, LANGA CJ STATED THAT A CLAIM “MUST BE

9973

APPROACHED AS IT IS PLEADED AND AN UNTENABLE SITUATION WOULD ARISE

%7 |d at para 124.
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WHERE THE JURISDICTION OF A HIGH COURT IS DETERMINED BY THE ANSWER TO A

QUESTION THAT THE COURT COULD ONLY CONSIDER IF IT HAD JURISDICTION.™

[40] In the wake of Fredericks and Chirwa divergent schools of jurisprudence have
developed on the proper interpretation of section 157(1) and (2) of the LRA, within
the context of the rest of the LRA and the Constitution. Each decision was
predicated upon the specific factual matrix of that case; however, these decisions
have led to a jurisprudential divide on the jurisdiction of the High Court to entertain

employment-related disputes.

[41] A number of cases have endorsed the view that the Labour Court and High
Court have concurrent jurisdiction to adjudicate upon labour-related disputes.”” An
opposite view has been espoused though, namely that the Labour Court has exclusive
jurisdiction over employment matters where the LRA provides expressly for this

exclusivity, even going so far as to exclude the jurisdiction of the High Court where

™ |p AT PARA 169. SIMILAR REASONING WAS FOLLOWED BY NUGENT JA IN THE RECENT SUPREME COURT OF
APPEAL DECISION OF MAKHANYA ABOVE N ERROR! NO BOOKMARK NAME GIVEN. AT PARAS 34-5, 54, 71 AND
75.

™ See Fedlife above n Error! No bookmark name given. at para 17. Also see Kriel above n Error! No
bookmark name given. at paras 2 and 9; Makhanya above n Error! No bookmark name given. at para 26;
Chirwa (SCA) above n Error! No bookmark name given. at paras 58-65; United National Public Servants
Association above n Error! No bookmark name given. at paras 2-5; Engineering Council of SA above n
Error! No bookmark name given. at paras 122-31; and Nakin above n Error! No bookmark name given. at
para 4.



the dispute may implicate the infringement of constitutional rights.”

[42] FURTHERMORE, DIFFERING OPINIONS HAVE BEEN EXPRESSED AS TO WHETHER
CHIRWA “OVERRULED” FREDERICKS.”” IN MAKAMBI AN ATTEMPT WAS MADE TO
FORMULATE THE PRECISE CIRCUMSTANCES UNDER WHICH EACH PRECEDENT IS TO BE

® IN MKUMATELA THE MANNER IN WHICH THE COMPLAINANTS’ CLAIM

FOLLOWED.
WAS FORMULATED WAS REGARDED AS DISPOSITIVE OF THE QUESTION OF
JURISDICTION. °  IN POPCRU A MORE ROBUST APPROACH WAS ADOPTED AND

CONSTITUTIONAL RIGHTS WERE REASONED TO BE MUTUALLY REINFORCING AND THUS

COMPLEMENTARY.®

The applicant’s case
[43] The applicant submits that the narrow factual basis upon which Skweyiya J

distinguished Fredericks from Chirwa is dispositive of the jurisdictional dispute in

® KoTze ABOVE N ERROR! NO BOOKMARK NAME GIVEN. AT PARAS 11-2; HLOPE ABOVE N ERROR! NO
BOOKMARK NAME GIVEN. AT PARAS 26-31; SAPU ABOVE N ERROR! NO BOOKMARK NAME GIVEN. AT PARAS
59-68; AND PUBLIC SERVANTS ASSOCIATION ABOVE N ERROR! NO BOOKMARK NAME GIVEN. AT PARAS 11-6.

" See the High Court decision in this matter: Police and Prisons Civil Rights Union and Another v Minister for
Safety and Security and Others, Case No 2756/2006, 4 July 2008, unreported. Also see Nonzamo above n
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24 and 28.
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this matter.

[44] Therefore, although reference was made to the LRA, the applicant contends
that his claim was, from inception, couched largely in administrative law terms. As
a result, it was clear that he was relying on the right to just administrative action as
envisaged by PAJA, and any reliance on the right to fair labour practices under the

LRA constituted a subsidiary argument.

[45] In bolstering his argument that the right to just administrative action has been
infringed, the applicant contends that the impugned decision was procedurally unfair
to the extent that he was not given an opportunity to state his case for appointment.
He was not furnished with reasons for the adverse decision, and the decision was not
rationally connected to the purpose of the empowering provision or to the information

before the administrator.

[46] The applicant argues, furthermore, that the High Court erred in—
(@)  holding that it was bound by Chirwa, particularly in holding that it did
not have jurisdiction to adjudicate on the matter as Chirwa had
overruled Fredericks;

(b)  not following Fredericks;



(©) HOLDING THAT THE APPLICATION DID NOT CONTAIN A SEPARATE AND
SELF-STANDING SUBSTANTIVE CLAIM BASED ON THE APPLICANT’S

RIGHT TO FAIR ADMINISTRATIVE ACTION; AND
(D) FAILING TO DISTINGUISH HIS APPLICATION FROM CHIRWA IN THAT THE DISPUTE
IN THIS APPLICATION IS NOT TO BE REGARDED IN LAW AS AN EMPLOYMENT MATTER,
BUT AS A DISPUTE ABOUT AN APPOINTMENT TO A PARTICULAR POST IN THE PUBLIC

SERVICE WHICH NECESSARILY INVOLVES THE PUBLIC AT LARGE.

[47] Accordingly, the applicant contends that the decision not to appoint him was

subject to administrative review and should be set aside.

The respondents’ case
[48] THE RESPONDENTS SUBMIT THAT THE APPLICATION FOR LEAVE TO APPEAL
SHOULD BE DISMISSED, FOR A LACK OF PROSPECTS OF SUCCESS. THEY DRAW ON THE
FOLLOWING SIMILARITIES BETWEEN THE FACTS IN THE PRESENT APPLICATION WITH
THOSE IN CHIRWA:!
(@ The applicant, after going through the internal SAPS procedures,
referred his dispute to the Bargaining Council. Likewise, Ms Chirwa

referred her dispute to the CCMA.



(b)  The applicant later elected not to pursue the processes before the Bargaining
Council. Similarly, Ms Chirwa abandoned her case before the CCMA.
(C)  THE APPLICANT, LIKE MS CHIRWA, THEN INSTITUTED PROCEEDINGS IN THE

HIGH COURT.

[49] THE RESPONDENTS ARGUE THAT THE APPLICANT’S CLAIM IS A LABOUR MATTER
WHICH, BY LAW, MUST BE ADJUDICATED THROUGH THE FINELY-TUNED MECHANISMS
PROVIDED FOR IN THE LRA. THE APPLICANT’S INITIAL CONDUCT AND HIS FOUNDING
AFFIDAVIT IN THE HIGH COURT PLACED SPECIFIC RELIANCE ON HIS RIGHT TO FAIR
LABOUR PRACTICES UNDER THE LRA. ON THE BASIS OF THE PRINCIPLE CONFIRMED
IN CHIRWA, THE RESPONDENTS REITERATED THAT THE APPLICANT WAS NOT ENTITLED

TO PURSUE ADDITIONAL CAUSES OF ACTION OR REMEDIES UNDER PAJA.

[50] Whilst the respondents accept that the power to appoint was one exercised by
an organ of state in terms of the enabling provisions of statute and regulations, they
contend that such power is private in nature and vests in the employer. The
respondents submit that a decision by an employer whether or not to appoint an

applicant for a post is no different from a decision to dismiss, or to change shift



arrangements.®*

[51] Finally, the respondents contend that, as was held by the majority in Chirwa, it
could not have been the intention of the legislature to allow a litigant to engage in
“forum shopping”, particularly in the light of the objects of the LRA, and on a proper

reading of section 157(2) of the LRA.

GENERAL PRINCIPLES AND POLICY CONSIDERATIONS

[52] In order to evaluate and understand the divergent but arguable approaches to
the interpretation of sections 23 and 33 of the Constitution, section 157 of the LRA
and the provisions related thereto, it is useful to try to identify a few general
principles and policy considerations which informed and have been informed by the

interpretations put forward in Fedlife, Fredericks, Chirwa and other cases.®?

[53] FIRST, IT IS UNDOUBTEDLY CORRECT THAT THE SAME CONDUCT MAY
THREATEN OR VIOLATE DIFFERENT CONSTITUTIONAL RIGHTS AND GIVE RISE TO

DIFFERENT CAUSES OF ACTION IN LAW, OFTEN EVEN TO BE PURSUED IN DIFFERENT

8 See Chirwa above n Error! No bookmark name given. at paras 133-4. Also see SAPU above n Error!
No bookmark name given. at para 51.

% Above notes Error! No bookmark name given., Error! No bookmark name given., Error! No
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COURTS OR FORA. IT SPEAKS FOR ITSELF THAT, FOR EXAMPLE, AGGRESSIVE CONDUCT
OF A SEXUAL NATURE IN THE WORKPLACE COULD CONSTITUTE A CRIMINAL OFFENCE,
VIOLATE EQUALITY LEGISLATION, BREACH A CONTRACT, GIVE RISE TO THE ACTIO
INIURIARUM IN THE LAW OF DELICT AND AMOUNT TO AN UNFAIR LABOUR PRACTICE.
AREAS OF LAW ARE LABELLED OR NAMED FOR PURPOSES OF SYSTEMATIC
UNDERSTANDING AND NOT NECESSARILY ON THE BASIS OF FUNDAMENTAL REASONS
FOR A SEPARATION. THEREFORE, RIGID COMPARTMENTALISATION SHOULD BE

AVOIDED.®

[54] It is, furthermore, generally accepted that human rights are intrinsically
interdependent, indivisible and inseparable. The constitutional and legal order is one

coherent system for the protection of rights and the resolution of disputes.

[55] A related principle is that legislation must not be interpreted to exclude or

unduly limit remedies for the enforcement of constitutional rights.

[56] However, another principle or policy consideration is that the Constitution

recognises the need for specificity and specialisation in a modern and complex

8 See, for example, Fredericks above n Error! No bookmark name given. at paras 11 and 32 and the
remarks of Cameron JA in the Supreme Court of Appeal judgment in Chirwa above n Error! No bookmark



society under the rule of law. Therefore, a wide range of rights and the respective
areas of law in which they apply are explicitly recognised in the Constitution.
Different kinds of relationships between citizens and the state and citizens amongst
each other are dealt with in different provisions. The legislature is sometimes
specifically mandated to create detailed legislation for a particular area, like
equality,® just administrative action (PAJA) and labour relations (LRA). Once a set
of carefully-crafted rules and structures has been created for the effective and speedy
resolution of disputes and protection of rights in a particular area of law, it is
preferable to use that particular system. This was emphasised in Chirwa by both

1.5

Skweyiya J and Ngcobo If litigants are at liberty to relegate the finely-tuned

name given. at paras 60, 62-3 and 65.

8 See section 9(4) of the Constitution and the Promotion of Equality and Prevention of Unfair Discrimination
Act 4 of 2000.
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dispute resolution structures created by the LRA, a dual system of law could fester in

cases of dismissal of employees.®

[57] FOLLOWING FROM THE PREVIOUS POINTS, FORUM SHOPPING BY LITIGANTS IS
NOT DESIRABLE.]” ONCE A LITIGANT HAS CHOSEN A PARTICULAR CAUSE OF ACTION
AND SYSTEM OF REMEDIES (FOR EXAMPLE, THE STRUCTURES PROVIDED FOR BY THE
LRA) SHE OR HE SHOULD NOT BE ALLOWED TO ABANDON THAT CAUSE AS SOON AS A
NEGATIVE DECISION OR EVENT IS ENCOUNTERED. ONE MAY ESPECIALLY NOT WANT
LITIGANTS TO “RELEGATE” THE LRA DISPENSATION BECAUSE THEY DO NOT “TRUST”
ITS STRUCTURES TO DO JUSTICE AS MUCH AS THE HIGH COURT COULD BE TRUSTED.
AFTER ALL, THE LRA STRUCTURES WERE CREATED FOR THE VERY PURPOSE OF
DEALING WITH LABOUR MATTERS, AS STATED IN THE RELEVANT PARTS OF THE TWO

MAJORITY JUDGMENTS IN CHIRWA, REFERRED TO ABOVE.

[58] Lastly, in view of the perceived tensions between Chirwa and Fredericks, it
may be useful to keep the essential meaning of and the reasons behind the doctrine of
precedent in mind. Often expressed in the Latin maxim stare decisis et non quieta

movere (to stand by decisions and not to disturb settled matters), it means that in the

% |p AT PARA 65.



interests of certainty, equality before the law and the satisfaction of legitimate
expectations, a court is bound by the previous decisions of a higher court and by its

own previous decisions in similar matters.®

[59] In Robin Consolidated Industries Ltd v Commissioner for Inland Revenue,®® the

Supreme Court of Appeal held that—

“FOR GOOD REASON THIS COURT IS RELUCTANT TO DEPART FROM ITS OWN
DECISIONS . . . ONCE THE MEANING OF THE WORDS OF A SECTION IN AN ACT OF
PARLIAMENT HAVE BEEN AUTHORITATIVELY DETERMINED BY THIS COURT, THAT
MEANING MUST BE GIVEN TO THEM, EVEN BY THIS COURT, UNLESS IT IS CLEAR TO IT
THAT IT HAS ERRED. . . . PARTICULARLY IS IT IMPORTANT TO OBSERVE STARE DECISIS
WHEN A DECISION HAS BEEN ACTED ON FOR A NUMBER OF YEARS IN SUCH A

MANNER THAT RIGHTS HAVE GROWN UP UNDER IT”.%

[60] The doctrine of precedent was affirmed by this Court in the Certification of the

8 See, for example, Chirwa above n Error! No bookmark name given. at paras 66 and 124.
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state at 214:
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the law and of equality before it, the satisfaction of legitimate expectations, entail a general
duty of judges to follow the legal rulings in previous judicial decisions. The individual
litigant would feel himself unjustly treated if a past ruling applicable to his case were not
followed where the material facts were the same. This authority given to past judgments is
called the doctrine of precedent.”

8 1997 (3) SA 654 (SCA).
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Amended Text of the Constitution® where it stated:

“The sound jurisprudential basis for the policy that a court should adhere to its

previous decisions unless they are shown to be clearly wrong is no less valid here

than is generally the case.”®

[61] In Van der Walt v Metcash® the merit of legal certainty and the like treatment
of similarly situated litigants was also emphasised.®* Furthermore, in Daniels v
Campbell,®> Moseneke J, in a minority judgment, reiterating the dicta in Van der
Walt, reasoned that the doctrine of precedent, an incident of the rule of law, advances
justice by ensuring certainty of law, equality, equal treatment and fairness before the
law. He stated further that to that end, the doctrine imposes a general obligation on a
court to follow legal rulings in previous decisions.”® Moseneke J acknowledged the
recognised exceptions to the stare decisis principle, namely “where the court is
satisfied that its previous decision was wrong or where the point was not argued or

where the issue is in some legitimate manner distinguishable”.”’

°% Certification of the Amended Text of the Constitution of the Republic of South Africa, 1996 [1996] ZACC
24; 1997 (1) BCLR 1 (CC); 1997 (2) SA 97 (CC).

% |d at para 8.
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% Daniels v Campbell NO and Others [2004] ZACC 14; 2004 (7) BCLR 735 (CC); 2004 (5) SA 311 (CC).
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[62] Therefore, precedents must be respected in order to ensure legal certainty and
equality before the law. This is essential for the rule of law. Law cannot “rule”
unless it is reasonably predictable. A highest court of appeal — and this Court in
particular — has to be especially cautious as far as adherence to or deviation from its
own previous decisions is concerned. It is the upper guardian of the letter, spirit and
values of the Constitution. The Constitution is the supreme law and has had a major
impact on the entire South African legal order — as it was intended to do. But it is
young; so is the legislation following from it. As a jurisprudence develops,
understanding may increase and interpretations may change. At the same time
though, a single source of consistent, authoritative and binding decisions is essential
for the development of a stable constitutional jurisprudence and for the effective
protection of fundamental rights. This Court must not easily and without coherent
and compelling reason deviate from its own previous decisions, or be seen to have
done so. One exceptional instance where this principle may be invoked is when this
Court’s earlier decisions have given rise to controversy or uncertainty, leading to

conflicting decisions in the lower courts.

Was the failure to promote and appoint the applicant administrative action subject to

review?



[63] BEFORE ADDRESSING THE ISSUE OF JURISDICTION, AND IN ORDER TO DO SO,
THE QUESTION MUST BE ANSWERED WHETHER THE CONDUCT COMPLAINED OF BY MR

GCABA WAS ADMINISTRATIVE ACTION.

[64] GENERALLY, EMPLOYMENT AND LABOUR RELATIONSHIP ISSUES DO NOT
AMOUNT TO ADMINISTRATIVE ACTION WITHIN THE MEANING OF PAJA. THIS IS
RECOGNISED BY THE CONSTITUTION. SECTION 23 REGULATES THE EMPLOYMENT
RELATIONSHIP BETWEEN EMPLOYER AND EMPLOYEE AND GUARANTEES THE RIGHT TO
FAIR LABOUR PRACTICES.® THE ORDINARY THRUST OF SECTION 33 IS TO DEAL WITH
THE RELATIONSHIP BETWEEN THE STATE AS BUREAUCRACY AND CITIZENS AND
GUARANTEES THE RIGHT TO LAWFUL, REASONABLE AND PROCEDURALLY FAIR
ADMINISTRATIVE ACTION.*® SECTION 33 DOES NOT REGULATE THE RELATIONSHIP
BETWEEN THE STATE AS EMPLOYER AND ITS WORKERS. WHEN A GRIEVANCE IS
RAISED BY AN EMPLOYEE RELATING TO THE CONDUCT OF THE STATE AS EMPLOYER
AND IT HAS FEW OR NO DIRECT IMPLICATIONS OR CONSEQUENCES FOR OTHER

CITIZENS, IT DOES NOT CONSTITUTE ADMINISTRATIVE ACTION.

% Above n Error! No bookmark name given..
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[65] IN THIS REGARD THE REASONING OF MURPHY AJ IN SAPU® |S PERSUASIVE.
THE DISTINCTION DRAWN IN THAT DECISION IN RELATION TO TENDER CONTRACTING
PROCESSES AND EMPLOYMENT SEEMS CORRECT. FOR PURPOSES OF CONSTITUTIONAL
INTERPRETATION, THERE ARE MATERIAL DIFFERENCES BETWEEN TENDER PROCESSES
AND EMPLOYMENT. ONE IS THAT THE CONSTITUTION REGULATES THE EMPLOYMENT
RELATIONSHIP EXPRESSLY IN SECTION 23, WHICH IT DOES NOT DO FOR PROCUREMENT

! DOES PROVIDE THAT

(ALTHOUGH SECTION 217(1) OF THE CONSTITUTION *°
PROCUREMENT MUST BE FAIR, EQUITABLE, TRANSPARENT, COMPETITIVE AND
COST-EFFECTIVE). ANOTHER IS THAT THE EMPLOYMENT RELATIONSHIP IS DIFFERENT
FROM THE CONTRACTUAL RELATIONSHIPS WHICH UNDERPIN PROCUREMENT. THE
COURT CONCLUDED THAT THE EMPLOYMENT DECISION AT ISSUE IN SAPU WAS NOT

2 THIS DOES NOT MEAN THAT EMPLOYEES HAVE NO

ADMINISTRATIVE ACTION. *°
PROTECTION. EMPLOYMENT IS NOT A BARGAIN OF EQUALS, BUT A RELATIONSHIP OF
DEMAND. SINCE THE 1980s IN SOUTH AFRICA, THE LEGISLATURE HAS REALISED

THAT LEAVING THE REGULATION OF EMPLOYMENT PURELY WITHIN THE REALM OF

19" Above n Error! No bookmark name given. at paras 52-3.
101 Section 217(1) states:

“When an organ of state in the national, provincial or local sphere of government, or any
other institution identified in national legislation, contracts for goods or services, it must do
so in accordance with a system which is fair, equitable, transparent, competitive and
cost-effective.”

192 SAPU above n Error! No bookmark name given. at para 57.



CONTRACT LAW COULD FOSTER INJUSTICE; THEREFORE THE RELATIONSHIP IS
REGULATED CAREFULLY THROUGH THE LRA. SECTION 23 IS AN EXPRESS
CONSTITUTIONAL RECOGNITION OF THE SPECIAL STATUS OF EMPLOYMENT
RELATIONSHIPS AND THE NEED FOR LEGAL REGULATION OUTSIDE OF THE LAW OF

CONTRACT.

[66] In Chirwa Ngcobo J found that the decision to dismiss Ms Chirwa did not
amount to administrative action.'®® He held that whether an employer is regarded as
“public” or “private” cannot determine whether its conduct is administrative action or
an unfair labour practice.’® Similarly, the failure to promote and appoint Mr Gcaba
appears to be a quintessential labour-related issue, based on the right to fair labour
practices, almost as clearly as an unfair dismissal. Its impact is felt mainly by Mr

Gcaba and has little or no direct consequence for any other citizens.

[67] THIS VIEW IS CONSISTENT WITH THE JUDGMENT OF SKWEYIYA J IN CHIRWA,
WHO DID NOT DECIDE THIS ISSUE, BUT INDICATED A LEANING IN THIS DIRECTION.'®

IT FURTHERMORE DOES NOT CONTRADICT THE UNANIMOUS JUDGMENT OF THIS COURT

103 Above n Error! No bookmark name given. at paras 142 and 150.
104 1p AT PARA 142.
195 1d at para 73.



IN FREDERICKS, WHICH LEFT THE ISSUE OPEN.'® THERE WAS NO DISPUTE ABOUT
WHETHER THE DECISION AT THE CENTRE OF THE DISPUTE WAS ADMINISTRATIVE

ACTION.

[68] ACCORDINGLY, THE FAILURE TO PROMOTE AND APPOINT THE APPLICANT WAS

NOT ADMINISTRATIVE ACTION.'%’

IF HIS CASE PROCEEDED IN THE HIGH COURT, HE
WOULD HAVE BEEN DESTINED TO FAIL FOR NOT MAKING OUT THE CASE WITH WHICH
HE APPROACHED THIS COURT, NAMELY AN APPLICATION TO REVIEW WHAT HE

REGARDED AS ADMINISTRATIVE ACTION.1%®

JURISDICTION UNDER SECTION 157(1) AND (2)

[69] The consequence of the finding that the conduct behind employment
grievances like those of Ms Chirwa and the applicant is not administrative action, will
substantially reduce the problems associated with parallel systems of law, duplicate
jurisdiction and forum shopping. As found in Chirwa, the Labour Court and other

LRA structures have been created as a special mechanism to adjudicate labour

1% Above n Error! No bookmark name given. at para 32.

7 The situation might be different where, for example, the appointment or dismissal of the National
Commissioner of the SAPS is at stake. This decision is taken by the President as head of the national
executive and is of huge public import.

108 ACCORDING TO MAKHANYA ABOVE N ERROR! NO BOOKMARK NAME GIVEN. AT PARA 94 THIS WAS THE TRUE
RATIO OF THE DECISION IN CHIRWA ABOVE N ERROR! NO BOOKMARK NAME GIVEN., NOT THE LACK OF



()
(i)
(iii)

disputes such as alleged unfair dismissals grounded in the LRA and not, for example,
applications for administrative review. The High Court adjudicates the alleged
violations of constitutional rights, administrative review applications, and of course
all other matters. This corresponds with a proper interpretation of section 157(1) and

(2).109

[70] SECTION 157(1) CONFIRMS THAT THE LABOUR COURT HAS EXCLUSIVE
JURISDICTION OVER ANY MATTER THAT THE LRA PRESCRIBES SHOULD BE

DETERMINED BY IT. THAT INCLUDES, AMONGST OTHER THINGS, REVIEWS OF THE

11
5. 0

DECISIONS OF THE CCMA UNDER SECTION 14 SECTION 157(1) SHOULD,

“JURISDICTION”,
199 see Error! Reference source not found. above for the wording of section 157(1) and (2).
110 Section 145 of the LRA, which provides for the review of arbitration awards, states:

“(1) ANY PARTY TO A DISPUTE WHO ALLEGES A DEFECT IN ANY ARBITRATION PROCEEDINGS UNDER
THE AUSPICES OF THE COMMISSION MAY APPLY TO THE LABOUR COURT FOR AN ORDER
SETTING ASIDE THE ARBITRATION AWARD—

(A) WITHIN SIX WEEKS OF THE DATE THAT THE AWARD WAS SERVED ON THE
APPLICANT, UNLESS THE ALLEGED DEFECT INVOLVES CORRUPTION; OR

() IF THE ALLEGED DEFECT INVOLVES CORRUPTION, WITHIN SIX WEEKS OF THE DATE THAT THE APPLICANT
DISCOVERS THE CORRUPTION.

(1A)  THE LABOUR COURT MAY ON GOOD CAUSE SHOWN CONDONE THE LATE FILING OF AN
APPLICATION IN TERMS OF SUBSECTION (1).

2 A DEFECT REFERRED TO IN SUBSECTION (1), MEANS—

(A) THAT THE COMMISSIONER—
COMMITTED MISCONDUCT IN RELATION TO THE DUTIES OF THE COMMISSIONER AS AN ARBITRATOR;
COMMITTED A GROSS IRREGULARITY IN THE CONDUCT OF THE ARBITRATION PROCEEDINGS; OR

EXCEEDED THE COMMISSIONER’S POWERS; OR



THEREFORE, BE GIVEN EXPANSIVE CONTENT TO PROTECT THE SPECIAL STATUS OF THE
LABOUR COURT, AND SECTION 157(2) SHOULD NOT BE READ TO PERMIT THE HIGH

COURT TO HAVE JURISDICTION OVER THESE MATTERS AS WELL.

[71] SECTION 157(2) CONFIRMS THAT THE LABOUR COURT HAS CONCURRENT
JURISDICTION WITH THE HIGH COURT IN RELATION TO ALLEGED OR THREATENED
VIOLATIONS OF FUNDAMENTAL RIGHTS ENTRENCHED IN CHAPTER 2 OF THE
CONSTITUTION AND ARISING FROM EMPLOYMENT AND LABOUR RELATIONS, ANY
DISPUTE OVER THE CONSTITUTIONALITY OF ANY EXECUTIVE OR ADMINISTRATIVE ACT
OR CONDUCT BY THE STATE IN ITS CAPACITY AS EMPLOYER AND THE APPLICATION OF
ANY LAW FOR THE ADMINISTRATION OF WHICH THE MINISTER IS RESPONSIBLE. !
THE PURPOSE OF THIS PROVISION IS TO EXTEND THE JURISDICTION OF THE LABOUR
COURT TO DISPUTES CONCERNING THE ALLEGED VIOLATION OF ANY RIGHT
ENTRENCHED IN THE BILL OF RIGHTS WHICH ARISE FROM EMPLOYMENT AND LABOUR

RELATIONS, RATHER THAN TO RESTRICT OR EXTEND THE JURISDICTION OF THE HIGH

() THAT AN AWARD HAS BEEN IMPROPERLY OBTAINED.

3) THE LABOUR COURT MAY STAY THE ENFORCEMENT OF THE AWARD PENDING ITS DECISION.

4) IF THE AWARD IS SET ASIDE, THE LABOUR COURT MAY—
(A) DETERMINE THE DISPUTE IN THE MANNER IT CONSIDERS APPROPRIATE; OR
() MAKE ANY ORDER IT CONSIDERS APPROPRIATE ABOUT THE PROCEDURES TO

BE FOLLOWED TO DETERMINE THE DISPUTE.”

11 See Error! Reference source not found. above for the wording of section 157(2).



COURT. IN DOING SO, SECTION 157(2) HAS BROUGHT EMPLOYMENT AND LABOUR
RELATIONS DISPUTES THAT ARISE FROM THE VIOLATION OF ANY RIGHT IN THE BILL OF
RIGHTS WITHIN THE REACH OF THE LABOUR COURT. THIS POWER OF THE LABOUR
COURT IS ESSENTIAL TO ITS ROLE AS A SPECIALIST COURT THAT IS CHARGED WITH THE
RESPONSIBILITY TO DEVELOP A COHERENT AND EVOLVING EMPLOYMENT AND
LABOUR RELATIONS JURISPRUDENCE. SECTION 157(2) ENHANCES THE ABILITY OF

THE LABOUR COURT TO PERFORM SUCH A ROLE.*?

[72] THEREFORE, SECTION 157(2) SHOULD NOT BE UNDERSTOOD TO EXTEND THE
JURISDICTION OF THE HIGH COURT TO DETERMINE ISSUES WHICH (AS CONTEMPLATED
BY SECTION 157(1)) HAVE BEEN EXPRESSLY CONFERRED UPON THE LABOUR COURT
BY THE LRA. RATHER, IT SHOULD BE INTERPRETED TO MEAN THAT THE LABOUR
COURT WILL BE ABLE TO DETERMINE CONSTITUTIONAL ISSUES WHICH ARISE BEFORE
IT, IN THE SPECIFIC JURISDICTIONAL AREAS WHICH HAVE BEEN CREATED FOR IT BY

THE LRA, AND WHICH ARE COVERED BY SECTION 157(2)(A), (B) AND (C).

[73] FURTHERMORE, THE LRA DOES NOT INTEND TO DESTROY CAUSES OF ACTION

OR REMEDIES AND SECTION 157 SHOULD NOT BE INTERPRETED TO DO SO. WHERE A

12 See Chirwa above n Error! No bookmark name given. at para 118.



REMEDY LIES IN THE HIGH COURT, SECTION 157(2) CANNOT BE READ TO MEAN THAT
IT NO LONGER LIES THERE AND SHOULD NOT BE READ TO MEAN AS MUCH. WHERE
THE JUDGMENT OF NGCOBO J IN CHIRWA SPEAKS OF A COURT FOR LABOUR AND
EMPLOYMENT DISPUTES, IT REFERS TO LABOUR- AND EMPLOYMENT-RELATED
DISPUTES FOR WHICH THE LRA CREATES SPECIFIC REMEDIES. |T DOES NOT MEAN
THAT ALL OTHER REMEDIES WHICH MIGHT LIE IN OTHER COURTS LIKE THE HIGH
COURT AND EQUALITY COURT, CAN NO LONGER BE ADJUDICATED BY THOSE COURTS.
IF ONLY THE LABOUR COURT COULD DEAL WITH DISPUTES ARISING OUT OF ALL
EMPLOYMENT RELATIONS, REMEDIES WOULD BE WIPED OUT, BECAUSE THE LABOUR
COURT (BEING A CREATURE OF STATUTE WITH ONLY SELECTED REMEDIES AND
POWERS) DOES NOT HAVE THE POWER TO DEAL WITH THE COMMON LAW OR OTHER

STATUTORY REMEDIES.

[74] The specific term “jurisdiction”, which has resulted in some controversy, has
been defined as the “power or competence of a Court to hear and determine an issue
between parties”.*** This Court regularly has to decide whether it has jurisdiction

over a matter, because it may decide only constitutional matters and issues connected

113 Graaff-Reinet Municipality v Van Ryneveld s Pass Irrigation Board 1950 (2) SA 420 (A) at 424.
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with decisions on constitutional matters.*** If a litigant raises a constitutional issue,

this Court has jurisdiction, even though the issue may eventually be decided against

the litigant.**®

[75] Jurisdiction is determined on the basis of the pleadings, as Langa CJ held in
Chirwa,''® and not the substantive merits of the case. If Mr Gcaba’s case were heard
by the High Court, he would have failed for not being able to make out a case for the
relief he sought, namely review of an administrative decision. In the event of the
Court’s jurisdiction being challenged at the outset (in limine), the applicant’s
pleadings are the determining factor. They contain the legal basis of the claim under
which the applicant has chosen to invoke the court’s competence. While the
pleadings — including in motion proceedings, not only the formal terminology of the
notice of motion, but also the contents of the supporting affidavits — must be
interpreted to establish what the legal basis of the applicant’s claim is, it is not for the
court to say that the facts asserted by the applicant would also sustain another claim,
cognisable only in another court. If however the pleadings, properly interpreted,

establish that the applicant is asserting a claim under the LRA, one that is to be

1% ABOVE N ERROR! NO BOOKMARK NAME GIVEN..
115 SeE FRASER v ABSA BANK LTD ABOVE N ERROR! NO BOOKMARK NAME GIVEN. AT PARA 40.

116 Above n Error! No bookmark name given. at paras 155 and 169, referred to in Error! Reference source



determined exclusively by the Labour Court, the High Court would lack jurisdiction.
An applicant like Mr Gcaba, who is unable to plead facts that sustain a cause of
administrative action that is cognisable by the High Court, should thus approach the

Labour Court.

CONCLUSION

[76] IN VIEW OF THE ABOVE, THE APPLICATION FOR LEAVE TO APPEAL MUST
SUCCEED, BUT THE APPEAL MUST FAIL. THE ORDER OF THE HIGH COURT WAS
CORRECT. THE APPLICANT’S COMPLAINT WAS ESSENTIALLY ROOTED IN THE LRA, AS
IT WAS BASED ON CONDUCT OF AN EMPLOYER TOWARDS AN EMPLOYEE WHICH MAY
HAVE VIOLATED THE RIGHT TO FAIR LABOUR PRACTICES. IT WAS NOT BASED ON
ADMINISTRATIVE ACTION. HIS COMPLAINT SHOULD HAVE BEEN ADJUDICATED BY

THE LABOUR COURT.

[77] AS STATED EARLIER, THIS COURT’S DECISION IN CHIRWA HAS BEEN
INTERPRETED TO HAVE “OVERRULED” ITS PREVIOUS DECISION IN FREDERICKS, BUT
ALSO AS NOT TO HAVE DONE SO. THIS TERM WAS NOT USED IN CHIRWA, HOWEVER.

THE DISTINCTION BETWEEN THE TWO CASES WAS POINTED OUT, AS INDICATED

not found. above; also see Makhanya above n Error! No bookmark name given. at paras 34 and 71.



EARLIER. IN THIS JUDGMENT THE RELEVANT FACTUAL AND PROCEDURAL
SIMILARITIES AND DIFFERENCES BETWEEN FREDERICKS, CHIRWA AND GCABA ARE
HIGHLIGHTED. TO THE EXTENT THAT THIS JUDGMENT MAY BE INTERPRETED TO

DIFFER FROM FREDERICKS OR CHIRWA, IT IS THE MOST RECENT AUTHORITY.

[78] NO COSTS SHOULD BE ORDERED AGAINST THE UNSUCCESSFUL APPLICANT,
BECAUSE HE APPROACHED THIS COURT WITH A MATTER OF CONSIDERABLE

CONSTITUTIONAL IMPORT IN ORDER TO VINDICATE A FUNDAMENTAL RIGHT.

ORDER
[79] THE FOLLOWING IS ORDERED:

1. THE APPLICATION FOR LEAVE TO APPEAL IS GRANTED.
2. THE APPEAL IS DISMISSED.

3. THERE IS NO ORDER AS TO COSTS IN THIS COURT.
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