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Chapter

1Background to law in South Africa

Part 1 gives you a basic introduction to the study of law. In Chapter 1, we begin by defining the law 
because it’s a good idea to understand what something means before you examine its components. 
Next, we outline the history of South African law, and explain where you can find it recorded. Finally, 
we discuss the functions and powers of the various courts in South Africa and distinguish between some 
of the main roles of the people who work there. In Chapters 2 and 3, we look at the branches of the law 
and the interpretation of the law.

Before you start 
Think about some of the ways in which rules and laws control your life. If you drive a car, you know that 
you are allowed to drive only if you have a driver’s licence. To get a driver’s licence, you have to be at least 
18 years old and pass a driving test. Before that, you have to pass a learner’s test to prove that you know 
the rules of the road and what the different road signs and markings mean. If you drive too fast, cross 
an intersection when the light is red, or park in a place where it’s not allowed, you can be fined because 
you are breaking the law. If you break the law in more serious ways, like driving while you are drunk or 
stealing someone else’s car, you could end up in prison.

It is easy to see why we need laws and rules – they make it possible for a society to function smoothly. 
In this book we focus mainly on the laws that control business relationships and how those laws are applied.

1.1 What is the law? 
The law is a set of rules made by the state (or government) to order the way in which 
the people in a society behave. This is part of a social contract that members of society 
follow/agree to so that there is order in society. The state also reinforces the law by seeing 
that people obey these rules. Laws define what you have to do, what you may not do and 
what other people are not allowed to do to you. So, the law tells you what your duties or 
obligations are (things you have to do) and also what your rights are (ways in which the law 
will protect your well-being). We examine obligations and rights in Chapter 2.

The word law can mean 
one particular rule or 
the whole set or system 
of rules. Law is also one 
of the courses you have 
chosen to study.

The main ideas
 ■ What is the law?
 ■ Different types of rules
 ■ The state’s role in law
 ■ A history of South African law
 ■ Where can you look up South African law?
 ■ The South African court hierarchy 

The main skills
 ■ Discuss what the law is. 
 ■ Apply knowledge of theory of law.
 ■ Compare common law and customary law.
 ■ Answer questions on law.
 ■ Interpret, explain and define legal terms and concepts.
 ■ Solve problems and make decisions based on the law.

Chapter 1 | Background to law in South Africa  1
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Before we continue, let us take a closer look at some definitions. Because language plays a very important 
part in law, you have to pay particular attention to the meanings of words as you study this subject.

If something is legal, we mean that it is:
 ■ related to law, for example, legal terms are words related to law
 ■ allowed by law, for example, it is legal to sell beer to adults in a licensed bar, but it is not legal to sell 

alcohol to children.

You will also come across the term legal subject. This means any person to whom the law 
applies. This is dealt with in more detail in Chapter 2. 

Laws are often based on legal principles. A legal principle is a generally accepted 
standard of conduct or behaviour that has the backing (or support) of the law to make 
it legally binding. If something is legally binding, you have to obey it because you can 
be held responsible for it in a court of law. For example, there is a legal principle that 
people should be honest when they make an agreement. Usually, when two parties 
decide to work together, they sign a contract (a legally binding agreement) that states 
what each party agrees to do. When one party to a contract or agreement fails to tell the 
other party all the facts that might affect the agreement, the law may determine that the 
contract is invalid. 

1.2 Two different types of rules
There are two different types of rules that control how people should behave in society, namely:
1. legal rules, or laws
2. moral or ethical rules.

Legal rules, as you saw above, are rules that everyone in a society has to obey. If you break a law (legal 
rule), the state can take you to court and may punish you with a fine or a prison sentence. In Chapter 2, 
criminal law, as a branch of law, will be dealt with in more detail. 

Moral rules, by contrast, are subjective. They are personal standards of behaviour as to what is right 
or wrong based on people’s belief systems, which are usually shaped by their religion. These belief 
systems can be different for different people or groups in the same society, and behaviour considered 
morally or evenly legally right or wrong may change over time. In relation to the previous sentence, for 
example, adultery was considered illegal and generally immoral in South Africa at one point, but this is 
no longer unlawful. Another example of a moral rule is that some people believe it is wrong to have sex 
with someone you are not married to. They have a moral rule that prevents them from behaving in that 
way. But, this (moral) rule is not a law in South Africa, and the state will not punish you just because 
you are not married to someone you had sex with. Of course, there are many laws that do govern who 
you can and cannot have sex with. For example, both people must consent, they must be over a certain 
age and they may not be too closely related (like brother and sister).

There is a lot of overlap between moral and legal rules. For example, most of us would agree that 
murder and theft are not only illegal (against the law), but also immoral (against our belief systems or 
standards of behaviour).

Sometimes, laws can even be immoral, as we experienced in South Africa under apartheid, not too 
long ago. The law forced people to treat one another unfairly, based on their skin colour. For example, in 
terms of the apartheid era legislation, called the Immorality Act 23 of 1957, white people and non-white 
people were not allowed to have sexual relations with one another. Religious leaders and organisations, 
such as human rights organisations like the Black Sash, protested on moral grounds, because various 
apartheid laws did not respect the human rights that every person should have.

The parties are the people 
involved in an agreement 
or disagreement, in other 
words, the two sides.

if something is ‘valid’ it is 
acceptable and based on 
truth. So if an agreement 
is invalid, it is not 
acceptable or binding; it 
has no legal force.

2  Chapter 1 | Background to law in South Africa
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1.3 The role of the state
You know already that laws are the rules of the state. The state makes a number of laws, and it also makes 
sure that people obey them. Different components of the state are responsible for these two functions.

In South Africa, Parliament is the highest elected law-making body and is also called a 
legislature, which we can consider the first arm of government – each arm of government 
having its own, unique functions. Legislation is the set, or system, of laws made by the 
legislature. The Constitution of the Republic of South Africa, 1996, is the highest law of the 
land to which all other laws and conduct must abide (section 2) and it reflects public policy. 
In Brisley v Drotsky 2002 ZASCA 35 (28 March 2002), para. 4, Cameron J explains that: 

 ‘[T]here may be circumstances in which an agreement, unobjectionable in itself, will 
not be enforced because the object it seeks to achieve is contrary to public policy. 
Public policy in any event nullifies agreements offensive in themselves – a doctrine of 
very considerable antiquity. In its modern guise, public policy is now rooted in our 
Constitution and the fundamental values it enshrines. These include human dignity, 
the achievement of equality and the advancement of human rights and freedoms, 
non-racialism and non-sexism’.

The Cabinet, which is the Executive, consists of the president and all the ministers of the 
various state departments, and makes policies that put the legislation into practice or result  
in new laws. The Cabinet can be considered the second arm of government. The third arm  
of government is the judiciary, being the courts, which must decide whether laws have  
indeed been followed or not and then make findings flowing from that determination.

Various other organs of state enforce the laws passed by Parliament. In other words, 
they give force or power to the law by holding people responsible when they break the law. 
For example, if I steal some digital cameras from a shop and someone catches me at it, the 
police will arrest me. I will then have to appear in court. If the court finds me guilty, I will 
have to pay a fine or go to prison. By enforcing the law in this way, the state makes sure that 
people obey the laws. The courts of law, judges and magistrates, also called the judiciary, 
form the main part of the law enforcement process.

Here is another example of law enforcement. During severe droughts in the Western Cape, 
local government made (and continues to make) new laws to restrict the use of water (because of 
water shortages). People living in Cape Town could no longer water their gardens, unless they had a 
borehole or used their bath water for their plants. A group of people known as the ‘water police’ went 
around the neighbourhoods to check that everyone obeyed these rules. Those who used water illegally 
had (as of 2017) to pay fines and those who exceeded their daily water usage quota faced very high 
charges for their water usage.

Activity 1.1 
1. The law is not easy to define. Everyone you speak to may have a different idea of what it is and 

what its most important aspects are. Discuss with a partner how you would define the law.
2. Write down your own definition of the law and its most important components in no more 

than 100 words.
3. Why are you studying commercial law? What benefits do you expect from doing this course? 

If you have never really thought about it, think about it now. Write down every benefit you 
could gain, both as a student and in your later career, from a good knowledge of commercial 
law. A good list of benefits can be a great help when you are struggling to stay motivated.

4. Imagine a society without any laws. With a partner, discuss what such a society would be 
like and why this would not be able to operate.

Legislature comes from 
the Latin word legis which 
means ‘law’.

The concept of public 
policy under the 
Constitution of the 
Republic of South 
Africa, 1996 includes 
constitutional values 
(such as section 1 of 
the Constitution), which 
provide an objective legal 
standard by which to 
judge human conduct.

Organs of state are parts 
of government that have 
particular functions like 
the police station, courts, 
and correctional services. 
The Cabinet is also an 
organ of the state.

Chapter 1 | Background to law in South Africa  3
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1.4 A history of South African law 
Before the first European settlers arrived in South Africa, the indigenous people of this country had 
developed their own law to govern relationships in their society. This law is now called customary law.

When Dutch settlers arrived at the Cape from 1652 onwards, they brought with them their law from 
the Netherlands (Holland). This was called Roman-Dutch law, because the law of Holland was basically 
Roman law interpreted or adapted by Dutch law makers. (The Roman Empire, which had a highly 
developed legal system, had dominated much of Europe for many centuries.)

Roman-Dutch law was the official law of the Cape until the British took over in the early 1800s and 
introduced parts of their English law. The South African courts adapted the various rules and principles 
of these different legal systems to meet local needs and situations.

The law that has been inherited from other legal systems and that has developed over time is known 
as common law. Our common law, therefore, comes from a combination of Roman-Dutch law and 
English law. From there, it has grown and developed to include important court decisions and reflect 
the changes in the political control of the country. Murder, rape, robbery and theft are some examples of 
common law crimes.

In addition to common law and customary law, we also have statutory law, which is made up of 
Acts of the national and provincial legislatures, and governmental regulations. In addition to these three 
sources of law are judicial precedent, foreign law, academic writings and trade practices. All seven of 
these sources of law are discussed in turn below.

In the apartheid era, under what is termed a system of parliamentary sovereignty, the laws from 
Parliament were considered as sacrosanct and could seldom and under very narrow grounds 
be challenged in court. But in the post-apartheid era, under which we will see below that 
the Constitution of the Republic of South Africa, 1996, is now supreme. This is a new 
system, which ensures protection of fundamental human rights, allows for ready challenge 
in court of decisions of Parliament and the executive. There has therefore been a key shift in 
South Africa’s law from parliamentary sovereignty to constitutional supremacy and the rule 
of law. 

Activity 1.2
This is a good time, if you have not already done so, to look at the headings in this chapter and 
use them to draw a ‘tree structure’. Start with the main headings, which are listed under ‘The 
main ideas’ on the first page of the chapter. Then, let the next level of headings branch out from 
those, and so on. This does not take long, but will give you a very useful road map of where the 
chapter is going. Do this with each new chapter you study, and you will find that things make 
sense much more quickly. These tree structures are also useful in exam preparation.

1.5 Where can you find South African law? 
It would be impossible for anyone to know every law there is in a country – there are far too many, and 
they cover all the different areas of human conduct or behaviour. What is important is that you know 
where to find any law you need to know about, and how to look it up. When a lawyer is 
helping a client with a problem, she has to be able to find the relevant law or rule in the 
mass of legal material available. The lawyer cannot begin to solve a client’s legal problem 
unless she knows which rules apply to that client’s situation.

The different places where you can find parts of the South African law are called 
sources of the law. Note the difference between sources and origins: sources are where 
you can find (or source) particular laws you need to refer to. Origins, by contrast, are the 
historical roots of our law, which were discussed in the previous section.

The supremacy of the 
Constitution of the 
Republic of South Africa, 
1996, is set out in section 2 
of the Constitution.

A client is a person who 
employs and pays a lawyer 
to do some work.

If something is relevant 
to a problem, it relates to 
that problem in some way 
that matters.

4  Chapter 1 | Background to law in South Africa
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So, how do you go about finding a law? Fortunately, the field of law is divided up into various parts, 
just as you probably keep separate files for your lecture notes on the different subjects that you are 
studying towards your degree. These divisions of law make it easier to find the law that is relevant to the 
situation you are working with. 

The main sources of South African law are:
 ■ legislation
 ■ the Constitution of the Republic of South Africa, 1996
 ■ common law
 ■ customary law
 ■ judicial precedent
 ■ foreign law
 ■ international law
 ■ trade practices and customs
 ■ academic textbooks and journals.

The main sources of law can be divided into primary and secondary sources. Primary sources include 
legislation, the Constitution of the Republic of South Africa, 1996, common law, customary law, judicial 
precedent, foreign law, international law and trade practices and customs, whilst academic textbooks and 
journals are secondary sources. Primary sources refer to original sources of law, where you find the law, 
whereas secondary sources refer to what has been written about those primary sources of law. Clearly, 
therefore, the primary sources of law are of greater importance for lawyers and are legally binding as a 
source of law.

Now let us look at each of the abovementioned sources of law in turn.

1.5.1 Legislation 
Legislation consists mainly of Acts (also called statutes), which are laws passed (or made) by the national 
Parliament. Provincial and local levels of government also have the power to create legislation, which is 
in the form of provincial statutes, by-laws and regulations. 

By-laws are laws that are specific to a particular town or local area. For example, there may be a 
by-law stating that dogs may be in public parks only when being walked on a leash. Regulations give 
detail as to certain legal rules. For example, in a drought situation when there are restrictions on the 
amount of water allowable per person, a regulation may set what the number of litres per day is at a 
particular point in time.

Because South Africa is a democracy, you as a citizen have a say in electing the people who will 
represent you in the various legislatures. These elected members should pass laws that have a positive 
effect on the lives of the people they represent.

Legislation is the most important source of law, because it overrides any other source of law, except 
the Constitution of the Republic of South Africa, 1996, which must be understood as a special form of 
supreme legislation, and therefore stands as a separate source of law on its own. The supremacy of the 
Constitution of the Republic of South Africa, 1996, is set out in section 2 of this Constitution.

Assuming that there is no constitutional issue at play, if two sources of law conflict with each other, 
you have to follow legislation. If any source of law conflicts with the Constitution (which, as stated, 
is supreme), then the Constitution’s provisions must be followed. For example, the death penalty 
used to be allowed as a form of criminal punishment for certain serious crimes, but in the light of the 
Constitution’s protection of the rights to life and dignity, this form of punishment has been outlawed.

Legislation also has the advantage of being more flexible than other sources of law. By this we mean that 
legislation is fairly easy to change when new needs arise in society. For example, if the government needs 
extra money to fund the building of more schools, it can pass a new tax law to raise the necessary funds.

Chapter 1 | Background to law in South Africa  5
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Th e legislature has to follow the proper law-making procedures, otherwise its legislation will not 
be legally binding. For example, at least 50% of the people in the legislature must vote in favour of a 
new law before it can be passed. After that, the full text of the new legislation has to appear in a public 
document to tell the people of the country about the new law. Th e most important public document 
for new legislation is the Government Gazette. Th is is the offi  cial newspaper in which the government 
publishes important information like new laws. For example, if a majority in Parliament decides that 
South Africans should drive on the right-hand side of the road instead of on the left, this change to the 
law has to be published in the Government Gazette before it becomes legally binding. When new Acts (or 
amendments to existing Acts) have appeared in the Government Gazette, commercial publishers republish 
them in statute books. Th e statutes in these books are constantly updated to include the 
latest changes. Th e government and various legal publishers have set up websites to give you 
easy access to legislation. For example, you can download particular Acts or search through 
issues of the Government Gazette.

Th e power of any law-making body to legislate is limited to a specifi ed area where that 
body has the necessary expertise and competence. Th e power or authority of any legislature 
is also limited by geographic boundaries, for example, the Gauteng Provincial government 
cannot make laws for KwaZulu-Natal. If a legislature acts beyond its powers, we say it has 
acted ultra vires. When this happens, the High Court may declare that law invalid.

Levels of legislation
You have seen that several diff erent levels of government have authority to create legislation. Generally, 
the laws created by higher levels of government have more authority than the laws created by lower 
levels. For example, the national Parliament passes sovereign legislation, or primary legislation, which 
is the highest source of legislation. Lower legislatures generally pass subordinate (lower) legislation, 
but they may pass sovereign legislation on certain matters. A law-making body may have 
the right to give someone else the power to make a law. Th is is known as delegation of 
legislative power. When the national or provincial government gives a municipality the 
right to pass laws on matters concerning that particular municipality, that is an example 
of delegation of legislative power.

To legislate means ‘to 
create laws and regulations’.

Ultra vires means 
‘beyond the powers’, 
meaning that the 
legislature does not have 
the power to pass the law 
in question.

To delegate means ‘to 
give someone else the 
authority and responsibility 
to do a particular task’.

Figure 1.1 Levels of legislation

Sovereign legislation 
(e.g. an Act of Parliament 

passed by the 
National Assembly)

Lower legislation 
(e.g. a Provincial Act passed by a
provincial legislation, such as the 

Kwa-Zulu Natal Provincial Legislature)

Lower legislation 
(e.g. municipal ordinance 

or by-laws)
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The country’s highest source of law: the Constitution
The most important source of law in South Africa is the Constitution of the Republic of South 
Africa, 1996. This is the supreme or highest law of the land. This means that no other law may 
conflict with the Constitution, when drafting legislation, for example, the common law had always 
defined a marriage as involving a man and a woman. This meant that nobody could marry a person 
of the same sex. However, the Constitution states that the state may not discriminate unfairly 
against anyone because of their sexual orientation (section 9(3) of the Constitution). In 2005, the 
Constitutional Court of South Africa in Fourie and Another v Minister of Home Affairs and Another 
2003 (5) SA 301 (CC) decided that our marriage law was unconstitutional (in conflict with the 
Constitution) because it unfairly discriminated against gay people who wanted to marry their partners. 
The consequence of this decision was that from then on, both gay and straight couples could marry. 

When apartheid ended with the dawn of democracy, negotiations for an interim Constitution 
between the National Party and the unbanned political parties, such as the African National Congress, 
ensued. The Interim Constitution came into effect on the date of the first elections 
(27 April 1994). The final Constitution was drafted during a long period of negotiations 
and was adopted by the Constitutional Assembly. This assembly was a type of parliament, 
but not Parliament as we know it, and was created to draft the Constitution of the Republic of South 
Africa, 1996, based on submissions it received from the public (and political representatives) on what 
should be included in the Constitution. In two judgments the Constitutional Court made sure that the 
final Constitution met the checklist of 34 constitutional principles that had been agreed upon in the 
Interim Constitution. 

The most important part of the Constitution of the Republic of South Africa, 1996, is the 
Bill of Rights. The Bill of Rights contains specific rights that everyone in South Africa has, 
such as the right to life, equality and dignity. (Section 9, on equality, includes the statement 
about unfair discrimination that we mentioned above.) The Constitution also holds that when 
courts interpret the common law and customary law, they have to do this in a way that promotes the spirit 
and objectives (aims) of the Bill of Rights. In this way, the Constitution has played a major role in the 
smooth transition from apartheid to the democracy that South Africans now enjoy.

What happens if a legislature wants to pass a law that will limit a right that is protected by the 
Bill of Rights, like the right to equality? Before you read on, can you think of an example of such 
a law? Section 36 of the Bill of Rights states that a law may limit a right under certain conditions, 
as far as the limitation is reasonable and acceptable in a democratic society. For example, the law 
about maternity leave, which applies only to expectant mothers and not to fathers, discriminates 
between people on the basis of sex. However, this is considered to be a justifiable limitation of the 
right to equality.

1.5.2 Common law
You know by now that South African common law is a set of laws that developed over time. It includes 
contributions from various European cultures, as well as South African court decisions. Let us look at 
three ways in which common law can develop.
1. As we have already mentioned, decisions made in superior courts of the land can help to shape 

and change common law by addressing new issues or interpreting the legislation in new ways. The 
Constitution of the Republic of South Africa, 1996, is particularly important to these decisions.

2. When these courts have to deal with a problem that is not covered by the common law or by 
legislation, they sometimes look to the legal systems of other countries for suggestions. In this way, 
the courts can bring in pieces of foreign law and make them part of our common law.

3. If the legislature wants to remove, adapt or develop a part of the common law, it can do so by 
passing legislation.

Interim means ‘temporary’.

The Bill of Rights is 
in Chapter 2 of the 
Constitution.
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Because we inherited our common law from other legal systems and developed it over a long time, it 
is not as easy to look up as other sources of law. Common law principles, as we will see in the section 
below on customs in customary law, are long-established practices that have gained the force of law. 
These principles are not written down and therefore they can be difficult to ascertain, find or even 
interpret unless the courts have given clarity on them (see the section on judicial precedent below), or 
set out these principles in academic textbooks. Academic textbooks are often the best place to start when 
you want to find out what the common law or customary law on a particular subject states. The second 
major place where you can find the common law is in the decisions of the courts. 

1.5.3 Customary law
Many groups of people follow particular rules that are customary or traditional in their culture. 
Customary law is not based on written rules but on oral tradition, or word of mouth. Customary 
law develops from the beliefs and habits of the community and is carried down from generation to 
generation. One example of customary law is the payment of lobola (bride price), which a man pays to 
the family of his bride. The purpose behind this practice is to compensate or pay back the bride’s family 
for the loss of her contribution to the upkeep of the family home.

According to the Constitution of the Republic of South Africa, 1996, a customary law can be valid 
only as far as it is consistent with the Bill of Rights. In other words, a customary law principle is invalid if 
it denies a person any of the rights stated in the Bill of Rights. For example, customary law included a rule 
known as male primogeniture, which gave men the right to inherit property, but denied women this same 
right. The Constitutional Court in Bhe v Magistrate Khayelitsha 2005 (1) SA 580 (CC) found this rule to be 
unconstitutional because it denied that women had the same rights as men. For this reason, 
male primogeniture is no longer recognised as part of the law. Customary law is recognised 
as being on a par with the common law, but also subject to the Constitution. Customary 
law is applied by traditional courts (chiefs’ and headmen’s courts) on a daily basis. It is 
sometimes difficult to look up and find out exactly what customary law states, because it is 
based on oral tradition. As with the common law, a good place to start when you’re looking 
for the rules of customary law is in textbooks and past court decisions.

1.5.4 Judicial precedent
The law of judicial precedent is based on the principle that courts should decide similar cases 
in a similar way for the sake of fairness. In this way, the courts try to maintain consistency in 
the law. We use the Latin term stare decisis to describe this principle. You will find that many 
legal concepts still have Latin names today, because they originally come from Roman law.

When confronted with a legal problem, we have to ask how the courts dealt with the 
same problem when it came up before. When one court has resolved a particular problem 
in a particular way, a court hearing a similar problem later will usually deal with it in 
the same way. This means that the courts will not treat one person differently from another in similar 
circumstances. This principle makes it possible to predict the future decisions of court hearings. It also 
promotes consistency and fairness in our legal system. 

You saw earlier that law-making is normally the function of the legislature. The role of the courts 
is then to interpret and apply that law to decide whether a person has obeyed it. Matters only come to 
court when two parties disagree (or are in dispute). The court has to decide on the respective legal rights 
of these opponents, called litigants. When a judge in one of the higher courts interprets a 
law in a particular way, that judgment may set a precedent. In future, that same court or 
lower courts dealing with similar cases have to decide them in the same way. This is why 
judicial precedent is regarded as a source of law, and is sometimes called judge-made law. 
In other words, since the judges or magistrates handling later court cases usually uphold the 
decision of the judge in the earlier case, the judge-made law becomes the established legal rule.

If something is 
unconstitutional, it does 
not comply (or agree) with 
the Constitution.

When something is 
consistent, it always 
behaves in the same way.

Stare decisis means ‘the 
decision stands’.

A precedent is an 
example that others have 
to follow.
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No judge or magistrate can keep track of all previous court cases, but they have to know where 
to find the judgments. A judgment is not only the actual decision, but includes the reasoning and 
arguments behind that decision. The South African Law Reports record all the judgments in which 
important principles are laid down. These published judgments go back to the early 19th century and 
form an essential source of our law. Law reports provide an efficient system of case reporting 
that is necessary for judicial precedent to operate as a source of law.

Nevertheless, it’s not always easy to find the relevant precedent. Firstly, you need 
to know which courts’ decisions are binding on other courts. This means you have to 
understand the South African court structure, which we discuss later in this chapter. 
Secondly, you need to know which parts of such decisions have to be followed. For this, 
you need to understand the structure of individual judgments. The part of a judgment 
that binds future court decisions is called the ratio decidendi. We can describe the ratio 
decidendi as the legal principle that comes out of the court’s decision. When a lawyer has 
found an earlier case that helps his client’s case, he can use the earlier case (the judicial 
precedent) to support his client’s arguments to the court.

Added value  How to find a case 

In this textbook, we do not discuss many specific cases decided by South African courts. Instead, 
we give more general examples to explain the concepts and principles. But we do include a 
few real cases that have come up in the South African courts, either because they illustrate a 
particular point or because they are important cases in South African law.
• Legal cases are always named, or cited, in a certain way, and each part of the name is 

important as it assists in finding the case.
• The case name starts with the names of the litigants, for example Smith v Jones. The 

‘v’ stands for versus, which is Latin for ‘against’. You will also find case names beginning 
with ‘S v ...’. The letter ‘S’ is an abbreviation for ‘the State’, and this is the standard way of 
citing criminal cases in law reports.
–  Always italicise case names, such as Smith v Jones when typing them. The exception to 

this is when the rest of the text is in italics. Then you may use Roman font. When writing a 
case name by hand, such as in an exam or test, you must underline the case name. 

• Next comes the year of the case, for example, 1995. The year may be in brackets, 
depending on the referencing format for a specific publication series.

• Then (sometimes in brackets) you get the volume number of the law reports where the 
case appears.

• The next abbreviation (SA or All SA) tells you which series of law reports to look in. ‘SA’ 
means the South African Law Reports published by Juta; ‘All SA’ refers to the All South 
African Law Reports by Butterworths.

• This is followed by the page number where you can find the case.
• Finally, an abbreviation in brackets that tells you which superior court gave the judgment. 

For example, (CC) means the Constitutional Court, (C) is the Cape High Court, (N) is the 
KwaZulu-Natal High Court, and (A) or (SCA) refers to the Supreme Court of Appeal.

• Here’s an example: Pillans v Jooste 1999 (1) All SA 367 (SCA) at 370 would refer to the case 
between litigants called Pillans and Jooste reported in Volume 1 of the All South African 
Law Reports of 1999, heard in the Supreme Court of Appeal and beginning on page 367. 
The final bit, ‘at 370’, means that the writer is referring particularly to something on that 
page. Now it’s your turn. Can you work out what the following two case citations mean?
– Haynes v Queenstown Municipality 2001 (2) SA 371 (SCA) at 375
– Worman v Jones 1968 (4) SA 762 (C).

This Is the kind of 
judgment a court gives, 
but the decision you 
make about something is 
your judgment. Note the 
difference!

Ratio decidendi means 
‘the reason or rationale for 
the decision’.
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1.5.5 Foreign law
South African courts often come across legal problems that are new to this country but 
have already been handled and decided on by courts in other countries. For this reason, our 
Constitution allows our courts, in such cases, to consider the decisions made about similar 
problems in those foreign courts. The same applies to legislation. For example, sections 
of the South African Constitution were borrowed from other countries, such as Canada 
and India. In this way, our law reflects the nature of the global village we live in today. 
Section 39(1)(c) of our Constitution indicates that our courts may consider foreign law in 
their decision-making. That means that our courts do not have to do so, but have the power 
to consider the laws, including court decisions, from other countries. 

1.5.6 International law
The law of nations, which is known as international law, is also a source of our law. International law 
originates from agreements or treaties between countries or from international organisations like the 
United Nations. Section 39(1)(b) of our Constitution requires that our courts consider international law 
in their decision-making. We discuss international law further in Chapter 2.

1.5.7 Trade practices and customs
Trade practices and customs are any methods or dealings which have been done in a clear, particular 
way for a sufficient period of time to become law. More specifically, the requirements for recognising a 
custom as law is set out in Van Breda and Others v Jacobs and Others 1921 AD 334: 

‘ … a practice must be certain, uniformly observed for a long period of time and reasonable for it to 
be recognised as law’. 

Such an example is the fishing practices of indigenous communities. In Gonqose and Others v State and 
Another [2016] 2 All SA 130 (ECM), the Eastern Cape High Court recognised the customary right of a 
local coastal community to access their marine resources.

1.5.8 Academic textbooks and journals
Writings of well-respected academics in textbooks and recognised journals are also considered to be 
sources of law. This source of law is also known as modern writings. Textbooks tend to reflect the current 
law as received from the other sources of law we discussed above. On difficult legal issues, the courts may 
accept an opinion of a respected writer as the correct approach to take. In this way, textbooks and other 
academic publications like journals become a source of law. In practice, lawyers often use textbooks as 
their primary source of reference.

Activity 1.3
1. By way of a flow diagram, list the different sources of South African law in what you consider 

their order of importance; thereafter explaining why certain sources take precedence over others. 
2. Debate with a friend whether courts can be said to be makers of law, just interpreters of the 

law or a combination of both.
3. You may have come across several new words in this chapter, and will learn many more 

as you continue your studies. This is a good time to record the new words that you learn, 
along with their meanings in a notebook. Start with the words in bold or italics in this 
chapter, and add any others that you’re not sure of.

4. Write down three common law crimes that apply in South Africa.
5. Find out (by asking class mates or members of your community who might know) about 

certain customary law rules that apply in the area of South Africa that you live in and the 
key aspects thereof. Then provide a written summary of these.

The term global village 
describes the close links 
that have developed 
between different parts 
of the world as a result of 
improvements in electronic 
communication like 
email, social media and 
the internet.
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1.6 The South African court hierarchy
Diff erent courts in South Africa have diff erent levels or areas of power. Th e range of matters 
that a particular court is authorised to hear is called its jurisdiction. In other words, if 
a court has jurisdiction in a certain subject area or geographical region, it has authority 
to adjudicate, or rule, in those cases. Jurisdiction also refers to the limits of the orders, 
or decisions, that the court can make, such as the maximum fi nes or prison terms it can 
impose. Th e jurisdiction of a court determines its place in the legal hierarchy.

To understand more about how judicial precedent operates as a source of law, you have 
to know the jurisdiction of the various courts and where each type of court fi ts into the court hierarchy. 
Th e pyramid diagram in Figure 1.2 shows you how the main courts in the South African court hierarchy 
relate to one another.

A hierarchy is a structure 
based on levels of 
importance, moving from 
the least powerful at 
the bottom to the most 
powerful at the top.
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Constitutional Court 
(in Johannesburg)
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Local 
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Figure 1.2 The South African court hierarchy
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We will start at the bottom of the hierarchy and work our way up, but first you need to make sure that 
you know the meanings of some new terms we will be using.

A crime, or criminal offence, is an unlawful act that can be punished by law. A criminal case is 
between the state and a person accused of committing a crime, while a civil case is a claim between 
persons. For example, if you accidentally throw a cricket ball through your neighbour’s glass door, that’s 
not a crime, and you will not face a criminal charge, but your neighbour can demand that you pay what 
it costs him to replace the glass. If you refuse, he can bring a civil claim against you in court. A payment 
to compensate a person for financial loss suffered due to another person’s wrongful actions is called 
compensation or damages.

In a criminal case, the state has to prove the guilt of the accused beyond any reasonable doubt because 
they may have to go to prison as a result. The state has to prosecute them while at the same time 
protecting their rights. This makes it more difficult for the state to find someone guilty of a crime than it is, 
for example, for you to prove your civil claim that someone owes you money. According to South African 
law, the accused is presumed to be innocent unless he or she has been proved guilty in a court of law.

Table 1.1 shows that there are some differences between the terms that we use in criminal and civil 
cases. A defendant is a person who is sued or accused in a court of law. The person who sues, or brings 
the case against the defendant, is the plaintiff (in other words, the one who complains). The person who 
appeals the finding is called the appellant and the person against whom they bring the appeal is called 
the respondent. If it is a criminal case (like theft or murder), the person on trial is called the accused, but 
we do not refer to an accused in a civil case. If the court finds the accused guilty of a crime (or criminal 
offence), we say he is convicted. But again, we do not use that term in a civil case.

Table 1.1 Differences between the terms used in criminal and civil cases

Terms used: Civil cases Criminal cases
Dominant parties Normally, the plaintiff versus defendant. The state versus the accused

Standard of proof Balance of probabilities Beyond a reasonable doubt

Case name examples Smith v Ndlovu State v Naidoo

Finding Liable or not liable Guilty or not guilty

Court sanctions Damages and cost orders Punishment, such as imprisonment

We discuss more about civil and criminal matters in Chapter 2.

1.6.1 Inferior courts
Inferior courts (which are also called lower courts) include the Small Claims Courts, chiefs’ or headmen’s 
courts, and Magistrates’ Courts (at district and regional level). Remember these three points about 
inferior courts:

 ■ Inferior courts handle the less serious cases compared to the superior courts.
 ■ Their geographical area of jurisdiction is smaller than for superior courts.
 ■ Inferior courts cannot create judicial precedent. They have to follow the decisions of superior courts.

Let us look at the different types of inferior court in turn.

Small claims courts
Small claims courts are at the bottom of the court hierarchy. They try, or hear, civil 
matters that only involve claims of R15 000 or less (though this maximum amount 
changes now and then). The procedure is informal, with no lawyers present to represent 
litigants. The advantage of this system is that justice becomes more accessible to litigants, 
mainly because it’s less expensive and generally quicker. 

A claim is a demand for 
payment to compensate 
someone for financial loss 
suffered due to another 
person’s wrongful actions.
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Only natural persons can initiate proceedings in the Small Claims Court. Juristic 
persons (for example, corporate legal entities) can be sued, but cannot sue in the Small 
Claims Court. For example, Mr Singh may, in the Small Claims Court, sue Pick n Pay for 
R10 000 he alleges is owed to him. However, Pick n Pay cannot use the Small Claims Court 
to sue Mr Singh for R10 000. The reason for this difference is that individuals are in a more vulnerable 
legal position than corporate entities (juristic persons) and therefore must be given a legal forum, which 
is readily accessible in terms of cost and speed. 

A commissioner of the Small Claims Court decides the cases. These commissioners are legal 
professionals who volunteer their services free of charge.

Chiefs’ and headmen’s courts
These courts deal with customary law cases, which are heard by a chief or headman. As in the small claims 
court, the procedure is informal, and there are no lawyers to represent the litigants. Chiefs’ and headmen’s 
courts have criminal and civil jurisdiction that is limited to disputes of customary law between people 
who live in the jurisdictional area of the court. Litigants who are not satisfied with the decision in a chiefs’ 
or headmen’s court can take their matter to the Magistrates’ Court for it to reconsider the matter.

Magistrates’ Courts
There are two levels of Magistrates’ Courts:

 ■ District Magistrates’ Courts
 ■ Regional Magistrates’ Courts. (A region is larger than a district.)

The jurisdiction of each Magistrates’ Court is limited in terms of:
 ■ geographical area (district or region)
 ■ the type of case
 ■ the maximum sentence or value of the claim sought.

Let us take a closer look at these distinctions and limitations.
District Magistrates’ Courts have jurisdiction over local areas, called magisterial districts. In civil 

cases, we simply refer to such courts as Magistrates’ Courts. These courts hear civil, as well as criminal 
cases, with certain limitations:

 ■ In the civil category, they cannot hear cases of divorce or adoption, or those relating to a person’s 
sanity or the validity or interpretation of a will. 

 ■ A District Magistrates’ Court may hear civil claims of up to R200 000, whereas a Regional 
Magistrates’ Court may hear claims of up to R400 000.

 ■ In the criminal category, District Magistrates’ Courts cannot hear cases involving murder, rape or 
treason. They can sentence convicted people to a maximum of three years’ imprisonment per offence.

Regional Magistrates’ Courts hear criminal and some civil cases within their region (which 
is larger than the region of a District Magistrates’ Court). They are the highest in the 
hierarchy of the inferior courts. Regional Magistrates’ Courts have jurisdiction over all 
criminal cases except treason. They can sentence convicted persons to a maximum of life 
imprisonment or a fine per crime. A fairly recent development is that Regional Magistrates’ 
Courts may now, along with High Courts, hear divorce cases.

Decisions of Magistrates’ Courts, whether district or regional, do not create judicial 
precedent. In other words, if a Magistrates’ Court decides a case a certain way today, another 
court can decide a similar case differently tomorrow if that second magistrate interprets the 
law differently. However, where a higher court has decided a similar case a certain way before, 
the Magistrates’ Court has to follow the precedent set by the higher court in its jurisdiction. 

A natural person is an 
individual acting in their 
own capacity in law. 

Treason is the crime of 
betraying your country by 
trying to overthrow the 
government.

Magistrates’ Courts do not 
set precedent because of 
their status as lower courts 
and because the decisions 
of these courts are not 
reported in the law reports.
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In addition, a Magistrates’ Court is bound to follow Constitutional Court and Supreme Court of Appeal 
decisions on a particular legal issue and to follow its High Court Division’s decision where there is no 
precedent from these other two courts.

1.6.2. Superior courts 
The superior courts are the most important courts in the court hierarchy. Only superior 
courts create judicial precedent. This is because these courts hear the most serious cases, 
and the law reports record only the superior court judgments. A lower court has to follow 
the decisions of a superior court in its area/jurisdiction, and superior courts follow their 
own previous decisions. A superior court is bound by its own decisions unless and until 
it is overruled by a higher superior court. However, if the previous decision is found to be 
clearly wrong, the court will have to override its decision.

High Courts
Instead of a magistrate, the High Courts have judges, with a judge president at the head of 
each High Court. A High Court’s jurisdiction extends only over the province in which it is 
located. High Courts used to be called Supreme Courts, and you’ll still find that reference 
in the literature. High Courts hear both criminal and civil matters, and they review cases 
and hear appeals from the inferior courts. They can also hear some constitutional matters, 
but some of these decisions need to be confirmed by the Constitutional Court. 

The High Courts, having inherent jurisdiction, may hear any criminal case and also civil 
claims over any amount of money. In criminal matters, they have jurisdiction to sentence a 
convicted criminal to various punishments, right up to life imprisonment.

The High Court has provincial and local divisions. Although provincial divisions are 
higher up the court hierarchy than local divisions, their powers and functions are the 
same, except that local divisions cannot generally hear appeals. An example of a provincial 
division is the KwaZulu-Natal Provincial Division, based in Pietermaritzburg. The Durban and Coast 
Local Division is a local division of the High Court and sits in Durban.

High Courts are bound by their own earlier decisions in the same province, but one High Court is 
not bound by the judgments of a High Court in another province. This is because the various provincial 
divisions are at the same level. However, a High Court may consider the decisions of other divisions to 
have persuasive authority. Persuasive decisions act as guidelines, which a court may choose to follow or 
not. Sometimes, two provincial divisions hold different views on a particular point of law, in which case 
only the Supreme Court of Appeal can resolve the matter. The size of the High Court, determined by 
the number of judges that presided over a matter, is also a factor that determines its weight as judicial 
precedence – the larger the court, the more weight it carries when setting judicial precedent. 

Where two High Courts disagree on a point, the Magistrates’ Courts in each province are bound by 
the viewpoint of their own High Court.

Special courts
Special courts are at the same level of the court hierarchy as the High Courts, and create judicial 
precedent for themselves. Their purpose is to hear specialised types of cases. The Labour Court, the 
Income Tax Special Court and the Water Court are some examples of special courts. Appeals from 
the Labour Court go to the Labour Appeal Court, which is at the same level as the Supreme Court 
of Appeal, but deals only with labour matters.

The Supreme Court of Appeal 
The Supreme Court of Appeal, previously known as the Appellate Division, is generally the highest court 
in South Africa dealing with matters not involving the Constitution of the Republic of South Africa, 1996, 

If you are bound by a 
decision or agreement, you 
are committed to it and 
have a duty to stay with it 
or obey it. That decision or 
agreement is binding.

If you appeal against a 
court’s decision, you ask 
a higher court to consider 
the matter again and see 
where the lower court 
made a wrong finding. If 
you believe that you lost a 
case because the presiding 
officer was unfair, you 
may ask a higher court to 
review the decision of the 
first court.
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except for those non-constitutional matters handled by the Constitutional Court. It is staffed 
by judges of appeal and headed by the President of the Court. The Supreme Court of Appeal 
is seated in Bloemfontein. The main function of the Supreme Court of Appeal is to hear any 
non-constitutional civil or criminal appeal arising anywhere in the country. It also has limited 
constitutional jurisdiction as it may not hear and decide constitutional issues which fall within 
the exclusive jurisdiction of the Constitutional Court. However, it is only a court of appeal, 
not a court of first instance. By this, we mean it hears only cases that have already been 
heard by lower courts and where a litigant has appealed against the previous decision.

The Supreme Court of Appeal interprets statutes and develops in particular, the 
common law. The decisions of the Supreme Court of Appeal bind that court itself and all 
other courts below it in the court hierarchy.

The Constitutional Court
The function and purpose of the Constitutional Court, seated in Braamfontein, is to uphold the 
Constitution of the Republic of South Africa, 1996 as the highest law of the land. The Constitutional 
Court’s increase in jurisdiction beyond constitutional matters flows from the Constitution Seventeenth 
Amendment Act of 2012. Under this, the Constitutional Court is the highest court in all matters, 
not only constitutional matters. This is clear from the wording of section 167(3) of the Constitution, 
indicating that the Constitutional Court may decide on constitutional matters and:

‘… any other matter if granted leave to appeal on the grounds that it raises an arguable point of law 
of general public importance, which ought to be considered by the Constitutional Court’.

The Constitutional Court has ten judges plus the head judge, who is the Chief Justice. It is the highest 
court in the country to interpret, protect and enforce the provisions of the Constitution of the Republic 
of South Africa, 1996 (known as constitutional matters), and has had its jurisdiction extended to also 
cover non-constitutional issues, which it does on occasion. 

Non-constitutional matters are only considered if the Constitutional Court decides that the case 
raises an arguable point of law of general public importance which it ought to consider. An example of 
a non-constitutional matter is found in the case of S v Boesak 2001 (1) SA 912 (CC). Boesak, who had 
been found guilty of criminal offences relating to fraud and theft turned to the Constitutional Court for 
a final appeal from the Supreme Court of Appeal. The Constitutional Court held that the arguments 
raised by Boesak did not raise constitutional issues – these were that the High Court and Supreme Court 
of Appeal made errors of fact.

An example of a non-constitutional matter that raises an arguable point of law of general public 
importance, is found in the case of Paulsen and Another v Slip Knot Investments 777 (Pty) Ltd 2015 (3) 
SA 479 (CC), which dealt with whether or not the Constitutional Court had jurisdiction to decide that 
Paulsen’s loan agreement with Slip Knot was invalid, because Slip Knot was not registered as a credit provider 
in terms of the National Credit Act 34 of 2005 and interest payable under the loan agreement was limited.

The Constitutional Court said that for it to have jurisdiction in such a case, the following must be 
considered:

 ■ The point must be one of law, and it must be arguable (plausible or have some merit).
 ■ Whether it is an arguable point of law depends on the particular circumstances of each case.
 ■ The point of law must be of general public importance, which means it must transcend the narrow 

interests of the litigants and implicate the interest of a significant part of the general public.
 ■ The point of law that ought to be considered by the Constitutional Court refers to the standard of 

the interests of justice. In considering the interests of justice, prospects of success, although not the 
only factor, are important. An applicant who seeks leave to appeal must ordinarily show that there 
are reasonable prospects that this court will reverse or materially alter the decision of the Supreme 
Court of Appeal, as stated in the case of Boesak.

A non-constitutional 
matter is one that has 
nothing to do with the 
Constitution of the Republic 
of South Africa, 1996, or 
any constitutional right, for 
example, one person’s claim 
against another for harm 
resulting from a breach of 
contract is a simple dispute 
between these parties and 
has nothing to do with 
the Constitution.
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Among other things, the Constitutional Court deals with any violation of any fundamental or basic right 
that the Constitution is designed to protect. For example, in the well known case of S v Makwanyane 
and Another 1995 (3) SA 391 (CC), the Constitutional Court found that the death penalty 
for criminal offences was unconstitutional as a form of punishment. From the time of this 
judgment, courts could no longer sentence anyone to death.

The decisions of the Constitutional Court are binding on all other courts. The Constitutional 
Court may invalidate (declare invalid) any legislation that conflicts with the Bill of 
Rights, and it can order Parliament to correct any legislation that is not in line with the 
Constitution. It may also order organs of state, or even individuals, to stop or correct 
behaviour that goes against the Bill of Rights.

1.6.3 Legal positions in the court hierarchy
We’ve looked at the hierarchy of courts and mentioned some of the staff and heads of those courts. 
Let us now take a closer look at the various legal positions that people may hold in the court hierarchy. 
As you would expect, these positions also have different levels of status or power attached to them.

Attorneys and advocates
Suppose that you are accused of a crime and want to find a lawyer to help you. The ‘lawyer’ 
in this case may mean an attorney or an advocate, but you have to consult with an attorney 
first. An attorney is a lawyer who can advise you and may appear in court on your behalf. 
If the attorney does not have time to do all the work you need due to a heavy case load, 
or lacks experience in that type of case, he may refer the specialised work to an advocate. 
Advocates are specialists who spend most of their time appearing in court or preparing 
for court.

The practical training and the steps needed to appear in particular courts differ between 
attorneys and advocates, and the Legal Practice Act 28 of 2014 will bring about some changes in 
this regard.

Prosecutors
To prosecute someone means to charge that person with a crime and to put them on trial so that a 
judge or magistrate can decide whether or not they are guilty of that crime. Prosecutors, who are state 
employees, are lawyers who represent the state in criminal cases, and they try to convince the court to 
convict guilty persons. In this way, they protect the interests of the community, victims and witnesses. At 
the same time, they also have to make sure that justice is done, and that the accused are treated fairly in 
court. Prosecutors base their prosecution on the case docket, which is a file of all the evidence the police 
collected during their investigation. By evidence, we mean proof in the form of information or facts that 
support (or, on the other hand, conflict with) what a person is saying.

Prosecutors are part of the National Prosecuting Authority (NPA), which is headed by the National 
Director of Public Prosecutions (NDPP) and several Directors of Public Prosecutions (DPP). The 
prosecuting authority has powers to decide on things like which charges to lay against an accused and 
whether to continue with a prosecution or withdraw charges. For example, the NPA decided to withdraw 
charges of theft and fraud against the former Finance Minister, Pravin Gordhan, in October 2016.

Other important positions in the court hierarchy are those of the registrar of the court, the clerk of 
the court and the sheriff.

Registrars or clerks of the court
The registrar of a High Court is the most senior administrative officer in any division of the High Court 
or other superior courts. The registrar’s office handles all the documents for a case. The clerk of the court 
in a Magistrates’ Court performs very similar tasks to the registrar of a High Court.

Non-constitutional 
issues are issues that 
are not directly related 
to the Constitution. But 
if a law or principle is 
unconstitutional, it 
is in conflict with the 
Constitution.

This system is similar to 
the procedure for seeking 
medical help when you 
are ill. You have to go to 
your doctor first and she 
refers you to a specialist 
if necessary.
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Sheriffs
The sheriff of the court is responsible for serving certain legal documents on people and also 
makes sure that the court’s judgment is carried out. Suppose, for example, a court orders a 
defendant in a civil case to pay the plaintiff a certain sum of money, but the defendant fails 
to do so. The sheriff may then take away, or attach, and sell part of that person’s property 
to pay the required money to the plaintiff. The sale is called a sale in execution, because the 
judgment is being executed or carried out.

Magistrates
A magistrate presides over (is in charge of ) a Magistrates’ Court. Magistrates are employed by the 
Department of Justice. It is common for experienced prosecutors to be appointed as magistrates.

Judges
Judges preside in the High Courts, special courts, Supreme Court of Appeal and Constitutional Court. 
So the presiding officers in all the superior courts are judges. They are appointed from the ranks of 
practising advocates, attorneys, magistrates and legal academics.

Judges enjoy security of tenure, which means nobody can dismiss them from their positions except 
Parliament, and then only by following a special procedure. The purpose of this principle is to keep judges 
independent, and to protect them from influence by the legislature (law makers) and the executive (the cabinet).

Activity 1.4
1. In a table, compare the superior and inferior courts. Remember, to compare means to 

highlight the differences as well as the similarities.
2. Then draw a mind map of the basic structure of the court system, focusing on the 

jurisdiction of each court. This will become a very useful reference and revision tool.
3. Draw another mind map or diagram to summarise:

a) the roles of different legal positions in civil matters/cases
b) the roles of different legal positions in criminal matters/cases.

Added value Legal problem-solving steps 

To solve legal problems, we have to apply the correct legal rule or principle. Suppose you have to 
solve the following problem: Your client has leased a house for one year, starting on 1 January of 
this year. Two weeks later the roof caves in. She can no longer live in the house, so she wants to 
cancel the lease. Can she do so?

The first step is to classify the problem. To do that, you need to determine what area of the 
law is involved. When you have identified the area of the law that applies, you will need to find 
the applicable rule. Then you have to apply the rule to the facts and ask whether the facts justify 
the application of the rule.

We cannot answer this example in detail at this stage, because we have not yet discussed the rules 
of the law of contract and the law of lease. But it’s important that you note the logical problem-solving 
technique we use in legal matters. The process of legal reasoning follows four preliminary steps:
1. Identify the legal issue and the relevant branch of law.
2. Find the applicable legal principles.
3. Apply the law to the facts so as to give advice to your client.
4. Obtain the necessary remedy, if any, or apply the law to the facts to reach a legally sound 

conclusion. In the legal context, a remedy is a way of solving a problem via a legal route.

This is the approach to use when you deal with any legal problem or when you answer problem-
type questions you may come across in your commercial law studies.

When the property or 
goods are taken away and 
sold, we say they have been 
attached by the court.
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In this chapter, you learned the following about the 
background to South African law:

Law controls relationships in society and consists of 
legal rules and principles made and enforced by the 
state. Legal and moral rules often overlap, but are not 
the same, since the state makes and enforces legal rules 
but not moral rules.

The South African legal system originated from 
Roman-Dutch law, English law and customary law, the 

traditional law of indigenous people, which developed 
parallel to common law. 
The main sources of South African law are as follows:

 ■ The most powerful source of law is 
legislation, which is passed by legislatures 
and recorded in statute books. The Constitution of 
the Republic of South Africa, 1996, is the supreme 
law (legislation) of the country.

Activity 1.5
1.  With a partner, discuss the relationship between the origins and sources of South African law.
2.  Draw diagrams to illustrate this relationship. 

Added value Keep it simple

Being able to use the right words in the right way in your discussions or in writing will boost 
your confidence as you study law. Always keep your language as simple as possible.
• Make sure you understand the meaning of any Latin term you use. If you’re not sure of the 

Latin, rather use the English term. Also, consider whether using the Latin term actually adds 
to what you have written; if the Latin term does not add to what you have written, it is 
better to stick to the English term.

• Do not use long or complex words just because they sound impressive – people just are not 
impressed by that anymore. Even the government is now making a real effort to use plain 
language in its publications. Simpler is better! 

What do you think?
There is often a conflict or disagreement between what society generally considers to be ‘acceptable law’, 
or ‘natural law’, and the laws that a state recognises. Such disagreement may lead to civil disobedience, 
which is a non-violent refusal by a group of people to obey laws that they disagree with, to try to 
persuade the government to change those laws. People, who take part in civil disobedience, sometimes 
justify their actions by appealing to natural law. Natural law is the theory that certain rights belong to 
everyone because one is human and that these rights are understood to be applicable universally. 

The apartheid laws of this country were considered to be so unjust that some people refused to regard those 
rules as law. Even though those legal rules met the definition of law, they were often in conflict with natural law.

Do you think people have the right to disobey laws that they think are unjust? If so, under what 
conditions would it be acceptable to disobey? When is it not acceptable? When, if ever, should the 
protesters resort to violence?

Discuss these questions in your small group.

Chapter summary
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 ■ The traditional legal rules of a particular indigenous 
group make up customary law. To be binding, they 
must meet certain requirements.

 ■ Common law is the body of law that has developed 
over time on the foundation of the inherited 
Roman-Dutch and English law. Both common law 
and customary law may be found in judgments, 
academic textbooks and journals.

 ■ Judicial precedent is judge-made law from superior 
courts and is recorded in published law reports.

 ■ Foreign law is the law of other countries.
 ■ International law is law that operates worldwide, 

generally by agreement among countries.
 ■ Textbooks and other legal academic writings are 

also sources of law.

In the hierarchy of courts, only the superior courts 
create precedent. The superior courts are ranked as 
follows in order of importance:

 ■ The Constitutional Court is the highest court and 
focuses mainly on constitutional matters except for 
those non-constitutional issues that are in general 
public interest.

 ■ The Supreme Court of Appeal is the highest 
court for non-constitutional issues except for those 
non-constitutional issues that are covered by the 
Constitutional Court.

 ■ High Courts (provincial and local divisions) have 
civil and criminal jurisdiction.

 ■ Special courts, like labour courts, judge specialised 
cases and are at the same level as High Courts.

The order of hierarchy of the inferior courts is 
as follows:

 ■ Regional Magistrates’ Courts decide criminal 
cases and divorces in their region. They cannot 
hear treason cases and can impose a maximum jail 
sentence of life imprisonment or a fine per offence.

 ■ District Magistrates’ Courts hear criminal and civil 
cases in their district. They cannot handle murder, 
rape or treason cases. In criminal cases, their 
maximum jail sentence is three years per offence. 

 ■ Districts Magistrates’ Courts can decide on 
civil claims of up to R200 000 and Regional 
Magistrates’ Courts up to R400 000.

 ■ Chiefs’ and headmen’s courts have limited civil and 
criminal jurisdiction over customary law disputes only.

 ■ Small claims courts may hear civil claims of 
R15 000 or less.

Some of the key roles in the field of law are as follows:
 ■ The term ‘lawyers’ covers prosecutors, attorneys and 

advocates. Prosecutors act for the state in criminal cases. 
Clients consult with attorneys first. An attorney may 
ask an advocate to assist with certain specialised work.

 ■ Judges preside in superior courts, magistrates 
in Magistrates’ Courts, and commissioners in 
small claims courts, and chiefs or headmen in 
their own courts. These people are all known as 
presiding officers.

 ■ The Registrar of the High Court and the clerk 
of the Magistrates’ Court deal with the official 
administrative work of the court.

 ■ The sheriff of the court serves certain court 
documents and enforces civil court judgments.

The following are the suggested steps for legal 
problem-solving:
1.  Identify the problem and the relevant branch of 

law.
2. Identify and state the relevant law.
3.  Apply the law to the problem.
4.  Conclude by advising or doing whatever else 

is required.

Review your understanding 

1. Select the correct answer to the statement below. 
The highest law of South Africa is:
a) the Constitution 
b) customary law

c) international law
d) foreign law
e) none of the above.

Chapter summary
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2. Select the correct answer to the statement below. 
South African law originates from:
a) French law
b) Roman-Dutch law
c) English law
d) b) and c).

3. Select the correct answer to the statement below. 
Which of the following courts create judicial 
precedent?
a) Regional Magistrates’ Courts
b) District Magistrates’ Courts
c) Small claims courts
d) Chiefs’ and headmen’s courts
e) None of the above

4. Select the correct answer to the statement below. 
The jurisdiction of a court relates to:
a) the geographical area
b) the type of case
c) the geographical area and the type of case
d) the court’s powers to award damages and 

impose punishments
e) c) and d)

5. Assume that you have a civil claim against a business 
for selling you an iPad device worth R13 000 that 
you want refunded as the device does not work 
properly, but the business refuses to do so. You 
would also want to avoid having to deal with lawyers 
in the process of bringing your claim to court. To 
which court will you bring your claim and why? 

6. Discuss the relationship between morals (including 
morals on the basis of religious belief ), justice and law. 
In this discussion, provide examples of the following: 
i) a rule that could be said to be common to 

morality (including moral rules flowing from 
religious belief ), justice and law

ii) a rule or law that has existed or still exists, 
which can be argued or said to provide a 
conflict between justice and law. 

7. Consider the relationship between the sources 
of law, such as the Constitution and legislation. 
Should an Act of Parliament be passed that requires 
women to be property owners in order to qualify 
to vote? Would this meet the requirements of the 
Constitution? If not, why not?
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